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(i) 


QUESTIONS PRESENTED 


1. Whether appellee's cause of action which is based 
upon alleged fraud is barred by the statute of limitations on 
the grounds that for more than three years prior to the insti- 
tution of its action appellee was aware of the facts out of 
which its claim of fraud arises, or in the exercise of due 
diligence it could have ascertained such facts. 

2. Whether it is an illegal preference for a corporate 
debtor, which is not in bankruptcy or receivership, to repay a 
bona fide debt to its chief executive officer and controlling 
stockholder at a time when it is unable to pay the disputed 
claim of another creditor. 

3. Whether the repayment of a bona fide debt by a 


corporation to its chief executive officer and controlling 


stockholder, at a time when it is unable to pay the disputed 


claim of another creditor, conclusively establishes as a fact 
that such repayment was made with fraudulent intent and is void 
as a fraudulent conveyance under Title 12, § 401, of the District 
of Columbia Code. 
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for the 

DISTRICT OF COLUMBIA CIRCUIT 


FERRO, INC., and 
BOLLING R. POWELL, IR, Appellants, 


Ve 


JOHN THOMPSON BEACON WINDOWS, LTD., Anpsiiies: 


Appeal from the United States District Court 
for the District of Columbia 


JURISDICTIONAL STATEMENT 
This is an appeal pursuant to 28 U.S.C. § 1291 from a 
final judgment and order of the United States District Court 
for the District of Columbia by Currant Jey (SoA. 22) entered 
November 24, 1959. The District Court had jurisdiction 


pursuant to Title 11, § 306, District of Columbia Code (1951), 


this being a complaint by a judgment creditor against a foreign 
corporation doing business in the District of Columbia and an 
individual who is a resident of the District of Columbia in 
which it is sought to have certain payments made by the cor- 
poration to the individual set aside and declared void as 
alleged illegal preferences and as alleged conveyances in 


fraud of plaintiff-appellee creditor's rights. 


STATEMENT OF THE CASE 

The appellee-plaintiff is a corporation organized 
under the laws of the United Kingdom and doing business in the 
United States. At all times (1952-1957) pertinent to the is- 
sues in this appeal it maintained an office and representatives 
in New York City and was represented by counsel in New York 
City. From March 1955 to date it has been represented by 
counsel in Washington, D. C., in its claim against appellant 
Ferro, Inc. 

Appellant-defendant Ferro, Inc., is a corporation organ- 
ized under the laws of Delaware in December 1950, and its prin- 
cipal place of business outside Delaware has been Washington, 
D. C. Its total authorized capital stock was ten thousand 
shares, all of which was issued when it was formed. Five thou- 
sand shares were issued to one Arne Rock and five thousand 


shares were issued to appellant-defendant Powell. From the 


date of its organization to the early part of 1952, Arne Rock 
was its president and chief executive officer, and appellant 


Powell its Secretary-Treasurer. (JA 17, 24.) 

On or about February 18, 1952, Arne Rock defaulted 
on a personal note to a third person, the collateral security, 
for which note was his 5,000 shares of stock in Ferro, Inc. 
Defendant-appellant Powell had personally endorsed this note 
and on February 18, 1952, he honored his endorsement by pay- 
ing the face amount of the note. Arne Rockts 5,000 shares of 
stock were delivered to defendant-appellant Powell, with power 
of attorney attached. As the result of this, Powell became 
the sole stockholder of Ferro, Inc., and also became its presi- 
dent and chief executive officer (defts ex. 13 JA 18, 2h). 

Prior to becoming its chief executive officer and sole 
stockholder, defendant-appellant Powell had loaned defendant- 
appellant Ferro, Inc., $10,286.52 in cash, and subsequent thereto 
he loaned Ferro, Inc., $767.85 in cash, taking Ferro, Inc.ts 
notes for this indebtedness. The proceeds of these loans were 
used by Ferro, Inc., to purchase windows and accessories from 
appellee-plaintiff, to pay warehousing charges, customs duties, 
overhead and other operating expenses of Ferro, Inc. (JA 19-20). 

In 1952 the appellee-plaintiff breached three contracts 


with Ferro, Inc., covering the manufacture and delivery of a 


balanced inventory of 4,000 windows and accessories, in that 


the delivery was some three months late on one contract for 
2,000 windows, and in that all 4,000 windows were defective 
because they were not manufactured to contract specifications. 
Because of this breach, Ferro, Inc., notified plaintiff- 
appellee it would not honor the terms of the contracts but 
would attempt to dispose of the windows on the best basis 
possible (JA 20, 37, 38). 

Ferro, Inc., was unable to dispose of this inventory 
of 4,000 windows and accessories until November 1953, when it 
sold them to a firm in North Carolina. The best price it 
could obtain was $17,000 on the entire inventory, or less 
than one-half the regular price of these windows, which was 
$35,772.40, because of defects in manufacture. Because of 
shortages and camages, Ferro, Inc., actually realized only 
$16,714.33 on the windows (JA 20, 37-38; defts exs. 26-29). 

Ferro, Inc., did not conceal its financial predicament 
from appellee-plaintiff, but promptly notified appellee-plaintiff 
of this sale and the price it had been able to obtain. In this 
letter it also notified appellee-plaintiff that it did not have 
sufficient funds to pay accrued storage charges, customs duties, 
etc., so as to effect delivery of these windows to the North 


Carolina purchaser, and that since the purchaser was not willing 


to pay any part of the purchase price in advance of delivery, 


Ferro, Inc-, would have to borrow funds for this purpose (JA 30). 


| 
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The delivery of the 4,000 windows and accessories and 
collection of the purchase price therefor was completed in 
March 1954, and Ferro, Inc., at that time completed the repay- 
ment of its debts ($12,030.76, including interest) to appellant- 
defendant Powell, which are attacked in this suit, as well as 
the payment of its other creditors. These payments consumed 
all but $368.68 of the proceeds of the sale of the 4,000 
windows (JA 20). | 

Ferro, Inc., did not pay appellee-plaintiff anything 
on its disputed claim of $21,336.00 plus interest for the unpaid 
balance of the contract price for these windows. Ferro, Inc., 
did not conceal the fact that it did not propose to pay appellee- 
plaintiff anything, but on March 29, 1954, Ferro, Inc., put 
appellee-plaintiff on prompt notice that it would not pay appellee- 
plaintiff anything, demanded that appellee-plaintiff pay Ferro, 
Inc., on balance for damages sustained because of appellee- 
plaintiff's breaches of contract. With its letter of March 29, 
1954, Ferro, Inc., supplied appellee-plaintiff with a detailed 
accounting of its costs and of its expenditure of the $16,714.33 
proceeds of the sale of windows (JA 31-33). Appellee-plaintiff 
acknowledged receipt of this letter and accounting on April 13, 
1954 (JA 34). 

At no time has appellant-defendant Ferro, Ince, been the 


subject of a bankruptcy or receivership proceeding, nor has it 


| 
been liquidated. Since the sale of its inventory of windows in 


1953 it has been inactive in that it has not engaged in any 
new business ventures but devoted its entire time to the 
settlement of its claim against appellee-plaintiff in an 
attempt to liquidate its affairs (JA 29). 

In January 1955 appellee-plaintiff demanded arbitra- 
tion under a provision in the contracts, and arbitration 
ultimately ensued on appellee-plaintiff's claim against Ferro, 
Inc., for $21,336 plus interest, and Ferro, Inc.'s claim that 
it was not indebted to appellee-plaintiff in any amount but. 
was entitled to be paid on balance $13,139.58 as its damages 
for appellee-plaintiff's breach of contract (defts exs. 52-5k). 

On January 16, 1957, the arbitrators awarded $10,786.20, 
or about one-half of its claim, to appellee-plaintiff without 
any statement as to their reasons (defts exs. 55-56). 


On January 28, 1957, Ferro, Inc., advised appellee- 


plaintiff it was unable to pay the arbitrators award, and on 


February 11, 1957, appellee-plaintiff reduced the arbitrators’ 
award to judgment in the United States District Court for the 
District of Columbia. 

On November 21, 1957, appellee-plaintiff instituted this 
action, alleging in the first count of its complaint that the 
repayment by Ferro, Inc., of its debts to Powell which was com- 
pleted in March 1954, some three years and eight months prior 
to the initiation of this suit, was void as an illegal preference 


and as a fraudulent conveyance. In the second count of its 


complaint appellee-plaintiff requested the court to pierce the 
corporate veil on grounds of fraud and hold Powell personally 
liable on the corporate debts of Ferro, Inc. (JA 3-10, 17). 

The appellant-defendants Ferro, Inc., and Powell as- 
serted as defenses the statute of limitations, laches, and 
"ynclean hands,™ and that the repayment of bona fide indebted- 
ness by Ferro, Inc., to Powell was neither an illegal nor a 
fraudulent conveyance (JA 11-17). 

The case was tried April 15, 1959, the only evidence 
being documentary exhibits and the testimony of appellant- 
defendant Powell who was called as an adverse witness by 
appellee-plaintiff. 

On November 17, 1959, the District Court handed down 
its memorandum opinion holding that the repayment of Ferro, 
Ine.ts bona fide indebtedness to Powell was void as an illegal 
preference and as a fraudulent conveyance under Title 12, 

Sec. 401, D. C. Code (1951). The District Court did not hold 
that the corporate veil should be pierced as alleged in count 
two of appellee-plaintiff's complaint (JA 17-22). 

On November 24, 1959, the District Court entered its 
judgment directing Powell to repay to Ferro, Inc., the sums 
Ferro, Inc., had paid him, to wit, $12,030.76. The District 
Court stayed its judgment pending an appeal and the posting 


of a supersedeas bond, both of which were accomplished ina 


timely manner (JA 2, 22). 


STATUTES INVOLVED 
§ 12-201, District of Columbia Code (1951): 


Limitation of Actions 

No action shall be brought for the recovery of lands, 
tenements, or hereditaments after fifteen years from 
the time the right to maintain such action shall have 
accrued; nor on any executor's or administrator's bond 
after five years from the time of the right of action 
accrued thereon; nor on any other bond or single bill, 
covenant, or other instrument under seal after twelve 
years after the accruing of the cause of action there- 
ong nor upon any simple contract, express or implied, 
or for the recovery of damages for any injury to real 
or personal property, or for the recovery of personal 
property or damages for its unlawful detention after 
three years from the time when the right to maintain 
any such action shall have accrued; nor for any 
statutory penalty or forfeiture, or for libel, slander, 
assault, battery, mayhem, wounding, malicious prosecu- 
tion, false arrest, or false imprisonment after one 
year from the time when the right to maintain any such 
action shall have accrued; and no action the limitation 
of which is not otherwise specially prescribed in this 
section shall be brought after three years from the 
time when the right to maintain such action shall have 
accrued: Provided, That if any person entitled to 
maintain any of the actions aforesaid shall be at the 
time of the accruing of such right of action under 
twenty-one years of age, non compos mentis, or 
imprisoned, such person or his proper representative 
shall be at liberty to bring such action within the 
respective times in this section limited after the 
removal of such disability, except that where any 
person entitled to maintain an action for the recov- 
ery of lands, tenements, or hereditaments, or upon any 
instrument under seal, shall be at the time such right 
of action shall accrue under any of the disabilities 
aforesaid, such person or his proper representative, 
except where otherwise provided herein, may bring 

such action within five years after the removal of 
such disability, and not thereafter. (Mar. 3, 1901, 
31 Stat. 1389, ch. 854, § 1265; June 30, 1902, 32 Stat. 
542, che 1329.) 
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§12-h01, District of Columbia Code (1951): | 


Fraudulent Conveyances 
ery conveyance or assignment, in writing or other- 
wise, of any estate or interest in lands or rents and 


profits issuing from the same, or in goods or things 
in action, and every charge upon the same, and every 
bond or other evidence of debt given, or judgment or 
decree suffered, with the intent to hinder, delay, or 
defraud creditors or other persons having just claims 
or demands of their lawful suits, damages, or demands, 
shall be void as against the persons so hindered, delayed, 
or defrauded: Provided, That nothing herein shall be 
construed to affect or impair the title of a purchaser 
for a valuable consideration, unless it shall appear 
that such purchaser had previous notice of the fraudu- 
lent intent of his immediate grantor, or of the fraud 
rendering void the title of such grantor: Provided 
further, That the question of fraudulent intent) shall 
be deemed a question of fact and not of law. (Mar. 3, 
1901, 31 Stat. 1368, ch. 854, § 1120.) 


Rule 18, Federal Rules of Civil Procedure 

. » . in particular, a plaintiff may state a claim 
for money and a claim to have set aside a conveyance 
fraudulent as to him, without first having obtained a 
judgment establishing the claim for money. 


SUMMARY OF ARGUMENT 
I. Statute of Limitations. | 

The applicable three year statute of Limitations 
(Title 12, § 201, District of Columbia Code) bars the bringing 
of this action by appellee because: ! 

A. The summons and complaint in this action was not 
filed by appellee until three years and eight months after 
appellant Ferro, Inc., completed the payment of its indebted- 
ness to appellant Powell, which payment appellee attacks in 
this action as an alleged violation of Title 12, § 40L, Dis- 
trict of Columbia Code, prohibiting transfers by debtors with 


intent to defraud, delay or hinder creditors. 


B. Under Title 12, § 401, District of Columbia Code, 
appellee did not have to reduce its claim against appellant 
Ferro, Inc., to judgment before instituting this suit, and, 
therefore, appellee could have brought this action three years 
and eight months before it did. 

C. Three years and eight months prior to the institu- 
tion of this suit appellee was put on notice and knew of the 
facts out of which its claim of fraud herein arises, to wit, 
appellant Ferro, Inc., had paid off its other ereditors and, 
in doing so, had disbursed substantially all of its funds and 
rendered itself unable to pay appellee anything on its disputed 
claim. 

D. For a period of more than three years prior to in- 
stituting this suit appellee either knew or in the exercise of 
due diligence could have ascertained the facts out of which 
its claim of fraud herein arises, to wit, that appellant Ferro, 
Inc., had paid off its other creditors, that appellant Powel 
was one of the creditors repaid, and that in doing so Ferro, 
Inc., had disbursed substantially all of its funds and rendered 
itself unable to pay appellee anything on its disputed claim. 


II. Fraudulent Conveyance 
The fact that appellant Powell was the chief executive 


officer and controlling stockholder of appellant Ferro, Inc., 


did not render its repayment of the bona fide corporate indebted- 


ness to him, in preference to the payment of appelleets disputed 


claim, either an illegal preference or a fraudulent conveyance 
under the law of the District of Columbia, even though by such 
preference Ferro, Inc., disbursed substantially all its funds 
and rendered itself unable to pay appellee, because’ 
A. Subject only to the provisions of Title 12, § 401, 

District of Columbia Code (1951), the Statute of Elizabeth 
(13 Eliz. ch. 5) is in full force and effect as the common law 
of the District of Columbia with regard to fraudulent conveyances, 
and under this law: ! 

(1) The payment of a bona fide debt is not a 
fraudulent conveyance; | 

(2) The preference by a debtor of one bona fide 
creditor over another does not constitute a fraudulent conveyance, 
even though the debtor thereby renders himself unable to pay 


other creditors, and in this regard, 


(a) <A corporate debtor has the same right as 


an individual debtor to prefer one creditor over another} and 
(b) Creditors who have a close relationship 

to the debtor, such as a relative or intimate friend of an in- 
dividual debtor or an officer or controlling stockholder of a 
corporate debtor, may be preferred over creditors 5 do not 
have such close relationship to the debtor. | 

B. Title 12, § 401, District of Columbia Code (1951) 
does not change the common law with regard to fraudulent convey= 


ances in any of the foregoing respects, that is,it does not 


prohibit preferences of creditors either by individual or cor- 
porate debtors, and it does not prohibit the preference of 
ereditors in close relationship to the debtor. 

C. Title 12, § 401, District of Columbia Code (1951) 
merely provides that in proving an alleged fraudulent convey- 
ance "the question of fraudulent intent shall be a question of 
fact and not of law,” and, therefore, the prerequisite elements 
of fraudulent intent must be proved as a fact in each case, i-e., 
intentionally deceptive or false representations or practices 
on which the creditor relied to its prejudice. 

(1) ‘The District Court did not find that fraudulent 
intent on the part of the appellants was proven as a fact by 
appellee in this case. 

(2) The District Court could not have found that 
fraudulent intent on the part of the appellants was proven as a 
fact, because there was no evidence of any element of fraudulent 
intent, either actual or constructive, such as inadequacy of 
consideration for the payments made by Ferro to Powell, or any 
deceptive or false representation or practices on which the 
appellee-creditor relied to its prejudice. 

(3) ‘The District Court erred in holding that the 


requirement of Title 12, § 401, District of Columbia Code (1951) 


that fraudulent intent be proven as a fact was met merely be- 
cause the appellant-debtor, Ferro, was a corporation and the 


appellant-creditor it repaid was its chief executive officer 
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and controlling stockholder, since these undisputed facts as 
to the status and relationship of the appellant-debtor and 
appellant-creditor do not prove, per se, any intentionally 
deceptive or false representations or practices by either of 
them upon which appellee-creditor relied to its prejudice. 

(a) Under the District Court's erroneous 
holding in this regard fraudulent intent would be presumed as 
a matter of law under these circumstances, and this is express- 


ly prohibited by Title 12, § 401, District of Columbia Code. 


STATEMENT OF POINTS : 
1. Appelleets cause of action, if it has one, is barred 
by the statute of limitations because for a period of more than 


three years prior to instituting this suit appellee either knew 


| 
or in the exercise of due diligence could have ascertained the 


facts out of which its claim of fraud arises. 

2. The repayment of its bona fide debt to its chief 
executive officer and controlling stockholder at a time when it 
was unable to pay appellee's disputed claim was not an illegal 
preference by the appellant Ferro, Inc., of the appellant Powell, 
because it is neither immoral nor illegal for either an individ- 
ual debtor or a corporate debtor to prefer one creditor over 
another, regardless of the closeness of their relationship, even 


where the debtor is unable to pay all creditors. 
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3.The repayment of its bona fide debt to its chief 
executive officer and controlling stockholder at a time when 
it was unable to pay appellee's disputed claim was not a 
fraudulent conveyance by the appellant Ferro, Inc., to the 
appellant Powell, because it is neither immoral nor illegal 
for either an individual debtor or a corporate debtor to pre- 
fer one creditor over another, regardless of the closeness of 
the relationship, even where the debtor is unable to pay all 


creditors. 


ARGUMENT 
STATUTE OF LIMITATIONS 
In December 1953, January 1954 and March 1954, appel- 
lant Ferro, Inc., made repayments of its corporate indebted- 


ness to appellant Powell. In this action which was not insti- 


tuted until November 21, 1957 (JA 2), some three years and eight 


months after the last of these payments, appellee seeks to 

have these payments declared void as fraudulent conveyances 
under Title 12, § 401, D. C. Code (1951). 

Appelleets cause of action, if it has one, arose at the 

time these payments were made. At that time appellee had a 
claim or demand against appellant Ferro, Inc., in the amount 

of $21,336 (defts ex. 52) for the unpaid balance for windows 

it had manufactured and sold to Ferro, Inc. By its express 


terms Title 12, § 401 of the Code gives a cause of action to 
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"any creditor or other persons having just claims or demands 


of their lawful suits, damages or demands" to set aside a 
fraudulent conveyance. Thus appellee did not have to wait 
until it had reduced its claim to judgment in the amount of 
$10,965.54 on February 11, 1957, in order to bring this action, 
but could have brought it in March 1954 on its claim alone. 
See Brady v. Games, 76 App.DC 47, 128 F.2d 754 (1942), which 
was a suit under Title 12, § 401, by a party to a contract 

for support whose claim was not reduced to judgment. Rule 
18(b), Rules of Civil Procedure (28 U.S.C.A. Rule 18, p. 44) 
also expressly allows a suit to set aside a fraudulent convey- 


ance without first having obtained a judgment. Wynne v. Boone, 


88 App.D.C. 363, 191 F.2d 220, 224 (1951). 

However, the gravamen of appellee's action is fraud. 
While the applicable District of Columbia statute of limita- 
tions contains no provision for tolling the running of the 
statute in actions based on fraud, this court has held that, 


"In an action for fraud the three year limita- 
tions contained in Section 12-201, D.C. Code 
(1951), applies." 
and that the statutory period begins to run, 
tm, . . upon the discovery of facts out of which 
the claim of fraud arises, or from the time such 
facts should reasonably have been ascertained in 
the exercise of due diligence," Wiren v. Paramount 
Pictures, Inc., 92 App.DC 347, 206 F.2d 465, 


T1953 - cert.den. 346 U.S. 938) 


There is no allegation or proof that appellants fraudu- 
| 
lently concealed any facts out of which appelleets claim arises, 
or did anything to prevent appellee's discovering or acquiring 


knowledge of these facts. 
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Indeed, the record shows that more than three years 
prior to the institution of this suit the appellants disclosed 
to appellee with utmost candor the basic facts out of which 
appellee's claim of fraud arises. On March 29, 1954, three 
years and eight months prior to the institution of this suit, 


appellant Ferro, Inc., wrote to appellee and set forth a com- 


plete statement showing the disbursement of the $16,714.33 pro- 


ceeds it had realized from the sale of its entire inventory of 
windows (JA 31-33). 

Prior to receiving the proceeds of this sale, Ferro, 
Inc., had written appellee (JA 30) and notified appellee that 
it had only been able to negotiate a sales price of $17,000 
for the windows, and since the purchaser would not pay any 
part of the price in advance it would be necessary for Ferro 
to borrow money to pay the accrued customs duties, storage 
charges and other expenses involved on the windows in order to 
free them for delivery to the purchaser. 

These frank disclosures contained in these two letters 
certainly put appellee on notice that prior to the sale of the 
windows Ferro, Inc., was without funds, that it had disbursed 
substantially all the $16,714.33 proceeds it received from the 
sale of the windows in paying its other creditors, and that 
appelleets claim of $21,336 would not be paid. Appellee acknow- 
ledged receipt of this information in April 1954 (JA 34), and 
in September 1954 threatened legal proceedings against Ferro, 
Inc. (JA 35-36). 


17 


The foregoing facts were brought to appellee's atten- 
tion with utmost frankness and candor by appellants | some three 
years and eight months prior to the institution of this suit. 
These were the basic facts out of which appellee's claim of 
fraud arose; that is, appellant Ferro, Inc., had preferred 
other creditors with its available funds, that in doing so its 
funds had been absorbed, and that Ferro, Inc., would not pay 
appellee's claim of $21,336. The very least that can be said 
of this correspondence (JA 30-38) is that it marked the time 
such facts, out of which appellee's claim of fraud arose, should 
reasonably have been ascertained in the exercise of due diligence. 

The court below held that since this correspondence did 
not show specifically that appellant Powell was one of the credi- 
tors Ferro, Inc., had paid, it did not satisfy the foregoing 
requirements laid down in Wiren of knowledge of, or ability to 
ascertain, the facts. It is submitted that this was not neces- 
sary, because appellee was apprised of the fact that Ferro, Ince, 
had preferred other creditors with available funds i that 
appellee's claim would not be paid. 

This information certainly put appellee on notice that 
if it was to realize anything on its claim it should take imme- 
diate steps in the exercise of due diligence to contest and 
upset those payments either through a suit under Title 12, § 401, 
D. C. Code (1951), or through a receivership or a bankrupt cy 


proceeding. If it had instituted promptly any of these 
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proceedings available to it atthat time, it could have ascer- 
tained through available discovery procedures all of the 
details of these payments, including the fact that Powell was 
one of the creditors paid, and could have joined Powell as 
well as any other paid creditors in the suit at that time. 
However, it did not institute any such proceeding. Indeed, 
there is no evidence that appellee even made any inquiry as to 
any further details of these payments. 

Appellee clearly failed to exercise "due diligence" 
in ascertaining the facts out of which the claim of fraud 
arose, which is required of it under the rule in Wiren. 

"No principle is better settled in actions based 

on fraud, where the rights of a party are depen- 

dent upon his diligence in discovering the fraud, 

that means of knowledge is knowledge itself; 

that knowledge of facts which should put a reason- 

able man on inquiry invests the suitor in legal 

contemplation with full knowledge of all that such 
inquiry would have developed. These rules have 

been applied in the case of actions to set aside 

or vacate fraudulent conveyances or to reform in- 

struments on the ground of fraud. The failure to 

discover all the details of the fraud does not 

revent the statute from running." 54 C.J.S. § 189 
a), pp. 189-191, and voluminous cases cited. 

It is respectfully submitted, therefore, that appellee 


instituted this action more than three years after it was ap- 


prised of the facts out of which its claim of fraud arose, or 


more than three years after the time such facts should reason- 
ably have been ascertained by appellee in the exercise of due 
diligence, and, therefore, its action is barred by the statute 


of limitations. 


19 


FRAUDULENT CONVEYANCE | 

The gravamen of appellee's complaint is fraud, that is 
the payments by appellant Ferro, Inc., to appellant Powell were 
made with intent to defraud appellee who was a ereditor of 
Ferro, Inc. | 

Appellants proved and the lower court found that the 
payments thus attacked represented the repayment of bona fide 
corporate indebtedness owed by appellant Ferro, Inc., to appel- 
lant Powell.2/ | 


The lower court held, however, that notwithstanding the 


fact these were repayments of bona fide indebtedness owed by 
appellant Ferro, Inc., to appellant Powell, nevertheless they 
were fraudulent conveyances and void because, and only because’ 
(a) The debtor Ferro, Inc., was a corporatidn; 
(b) By repaying this bona fide indebtedness to Powell, 
Ferro, Inc., had rendered itself unable to pay appellee on its 


disputed claim; and 


1/ The lower court found, "In order that Ferro, Inc., 
could transact business Powell periodically, during the years 
1951-1953, advanced a total of $11,054.48 to the corporation. 
In return for these advances Powell received notes from Ferro, 
Inc., indicating that the advances were in fact loans to the 
Corporation rather than additional capital contributions." 

(JA 19-20) It should be noted that Ferro, Inc., had'!previously 
issued all of its authorized capital stock, one-half jto appel- 
lant Powell and one-half to Arne Rock. (JA 17, 24 19) 
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(c) At the time of repayment, Powell had become the 
chief executive officer and controlling stockholder of the 


debtor Ferro, tnc.2/ 


It was on the basis of these three facts and these 
three facts alone that the lower court erroneously held that 
the repayment by appellant Ferro, Inc., of its bona fide in- 
debtedness to appellant Powell was fraudulent and void. 

There was no evidence and there was no finding that 
either Powell or Ferro, Inc., was guilty of any false or decep- 
tive representations or practices on which appellee had relied 
to its prejudice in connection with these payments or otherwise. 
Indeed, the only witness called in the hearing below was the 
appellant Powell, who was called by the appellee. There is not 
one word in his testimony or any document in the record of this 
proceeding tending to establish false or deceptive representa- 
tions or practices by appellants, which are indispensable to the 
proof of fraud in a fraudulent conveyance. It has been recog- 


nized by this court that the usual badges of fraud proven in 


2/ Powell had not always been the chief executive of- 
ficer and controlling stockholder. $10,286.52 of these loans 
had been made by Powell to Ferro, Inc., when he did not control 
the corporation, during which time one Arne Rock owned 50 per 
cent of the stock and was its chief executive officer. Rock 
defaulted on his personal note secured by his stock, given to a 
third person, which note Powell has endorsed. Powell paid the 
note (defts ex. 1) and Rock's stock was delivered to Powell in 
February 1952 by the note holder. It was under these fortuitous 
circumstances that Powell became the chief executive officer and 
controlling stockholder of Ferro, Inc., and not as part of any 
scheme to defraud appellee-plaintiff. 
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fraudulent conveyance cases are inadequacy of bonetiderstson 
for the debtor's conveyance or payments, the debtor's continued 
possession of his property after conveyance, failure to record 
a deed, retention of a secret benefit from his property after 


conveying it, and the like. Leonardo v. Leonardo, 102 App.D.C. 


119, 251 F.2d 22. There is no evidence of any of these fraudu- 


lent practices in this record. 

At an early date Chief Justice Marshall held that "The 
Statute of Elizabeth is in force in this District [District of 
Columbia], as the common law with regard to fraudulent convey- 
ances, and that to constitute a fraudulent conveyance thereunder 
it must be proved that "the conveyance was made with intent to 
deceive or defraud a creditor." (Cathcart v. Robinson, 5 Pet. 
264, 30 U.S. 264, 280, 8 S.Ct. 265, 8 Led 120 (16311; Sexton 
ve Wheaton, 8 Wheat. 229, 21 U.S. 229, 5 S.Ct. 603, 5 Leed. 603 
(18231].) | 

The Statute of Elizabeth provided, 

"This act .. . shall not extend [to any property 

which] is or shall be upon good consideration and 

bona fide lawfully conveyed." Stat. 13 Elizs,ch.5.2/ 
Thus under the Statute of Elizabeth and the common Law which 
grew up around it, it was well settled that the payment of a 
bona fide antecedent debt was good consideration and not a 


fraudulent conveyance. 
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It should be noted that the Uniform Law of Fraudu- 
lent Conveyances, while not enacted in the District of Columbia, 
also provides, "Sec. 3. Fair consideration is given for 
property, or obligation, (a) when . . . an antecedent debt is 
satisfied, . . ." 


22 


In 1901 the law of fraudulent conveyances in the Dis- 
trict of Columbia was supplemented by the enactment of what 
is now Title 12, § 401, D.C. Code (1951). 

It is equally well settled both under the Statute of 
Elizabeth and the District of Columbia statute, Title 12, § 401, 
D. C. Code, that the preference by a debtor of one bona fide 
creditor over another does not constitute a fraudulent convey- 
ance even though the debtor thereby renders himself unable to 
pay other creditors. The Supreme Court of the United States in 
a case arising out of the District of Columbia held thats 

"It is then said that the assignor was at the time 

insolvent and intended to prefer the assignees, and 

that they knew it. This would be effective if 
bankruptcy had ensued within four months, and the 
trustee had sought to set it aside as a preference; 

but that on one side it is neither immoral nor illegal 

for . sae oes to prefer one creditor ei 

another." Merrillat v. Hensey, 221 U.S. 333, 31 S.Ct. 

575, 577 (1911). 

This case was decided in the District of Columbia under 


the common law of fraudulent conveyances as amended by what is 


now Title 12, § 401 D. C. Code. Merrillat v. Hensey, 32 App. 
DC 73 (1910). 


In the case of Huntley v. Kingman and Co., 152 U.S. 525, 
14 S.Ct. 688, 38 Led 540 (1894), the Supreme Court again empha- 
sized thats 


"It is entirely well settled in England and America, 
that at common law a debtor in failing circumstances 
has a right to prefer certain creditors, to whom he 
is under special obligation, though by such prefer- 
ence the fund for the payment of the other creditors 
be lessened, or even absorbed." (pp. 691-692) 
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No less an authority than the late Professor Garrard Glenn in 


his book, The Law of Fraudulent Conveyances (1931), emphasizes 


this point in stating: 


"Now, if there is one point more ungrudgingly 
accepted than others, it is that a preferential 
transfer does not constitute a fraudulent convey~ 
ance. The tpast consideration’ is the "good 
consideration’? that the Statute of Elizabeth 
requires; and that is repeated in the section of 
the uniform law quoted at the head of this chapter. 
tThe intent.of the statute,* as has been said, 
tis not to provide equal distribution of the | 
estatesof debtors among their creditors; there 
are other statutes which have that effect.* Those 
Yother statutes’ are the laws relating to bank- 
ruptcy and kindred proceedings of another name. 
Of those laws the idea of the preferential trans- 
fer is an integral part, originally by implication, 
now by express words. But here we must note, and 
repeat, that the preferential transfer, as such, 
is not to be attacked as a fraudulent conveyance." 
p. 387 

| 
At page 388 of his book Professor Glenn again repeats: 


"The preferential transfer, we may take it, is not 
a fraudulent conveyance, nor does it give the 


creditor any right of action unless a statute 
expressly provides to the contrary." | 


In the District of Columbia there is no such statute. 

The fact that the debtor in this case, Ferro, Ince, is 
a corporation, does not affect the rule that the preferential 
payment of one of its creditors does not constitute a fraudulent 
conveyance. On this point Professor Glenn states; 


w, . . The fact that a corporation was present 
made no difference in the point of view which 
the principles on discussion enables us to take. 


| 
"The Uniform Fraudulent Conveyance Act makes no 
mention of the corporate debtor, although it 
devotes two sections to the partnership. The 
reason is apparent. All we have to grasp is the 
idea that the doctrine of fraudulent conveyances 
is in no wise affected by any point that appears 
in the law of corporations." (p. 565) 


2h 


Professor Glenn emphasizes that where a corporate 
debtor is involved, "the only additional factors one must deal 
with are statutory mandates," stating, "For example, a state 
like New York has a statute of long standing (quoted in the last 
footnote of this chapter) which forbids fraudulent transfers 
by corporations as well as preferences." (p. 565) The District 


of Columbia has no such statute. 


In the case of Hannan v. Hardee, 63 App.DC 76, 69 F.2d 


394 (1934) this court affirmed the principle that a corporate 
debtor has the same right as an individual debtor to prefer one 
creditor over another. In that case the debtor was a corpora- 
tion which had become insolvent but which had not been put in 
bankruptcy. It preferred certain of its creditors by trans- 
ferring property to them to secure bona fide debts owed by it 
to them. This rendered the corporation unable to pay other 
creditors who brought this suit to set aside the property 
transfers to the preferred creditors as void as a fraudulent 
conveyance under Title 12, § 401, District of Columbia Code. 
The district court dismissed plaintiff's petition, and its 
ruling was affirmed by this court, holding that notwithstanding 
the fact that the debtor was a corporation, the same rules 
quoted above which were laid down by the Supreme Court of the 
United States in Merrillat, supra, and in Huntley, supra, were 


applicable. 
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In the case of Brownley v. Peyser, 69 App.DC 56, 
98 F.2d 337 (1938), this court refused to set aside as a fraud- 
ulent transfer the preferential payment of a bona fide debt by 
an insolvent corporation to its subsidiary on the grounds that 
the debtor was a corporation and the creditor preferred was in 
close relationship to it. In its opinion in that case this 
court stated: | 

"Cases differ as to whether an insolvent corporation 

has an insolvent individualts unquestioned privilege 


to prefer one creditor over others. The weight of 
authority allows it." (p. 340) | 


Thus this court has recognized the rule that creditors who have 


a close relationship to the debtor may be preferred over other 
creditors who do not have such close relationship. ! 

The Supreme Court of the United States has also affirmed 
the same principle in the case of David v. Schwartz, 155 U.S. 
631, 15 S.Ct. 237 (1895), which was a suit brought by creditors 
of an insolvent individual debtor to have set aside and vacated 
as fraudulent conveyances four chattel mortgages on the stock 
in trade of the debtor which he had given to his father-in-law 
the night before the creditors’ suit was instituted, and which 
mortgages were recorded at five otclock in the morning of the 
day their suit was instituted. The father-in-law commenced a 
foreclosure sale early in the morning before the other attach- 
ments were levied. The Supreme Court upheld the validity of 


the mortgages, stating: 
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"The fact that the assignee of the preferred 

creditor of an insolvent debtor is a relative or 

intimate friend is doubtless calculated to excite 

suspicion; yet in reality there is nothing un- 

natural in a dealer or trader who is in need of 

credit, or a loan of money to carry on his 

business, first applying to his relative for such 

loans, and if the evidence be undisputed that the 

money was advanced, the fact that the persons 

making the loan are relatives ought not to debar 

them from receiving security. Their rights are 

neither increased nor diminished by the fact of 

relationship [citing cases]." (p. 240) 

Precisely the same reasoning is applicable to the facts 
in the case at bar, where the creditor preferred was the chief 
executive officer and controlling stockholder of the debtor cor- 
poration. While, as pointed out by the Supreme Court in David, 
this fact "is doubtless calculated to excite suspicion .~- - if 
the evidence be undisputed that the money was advanced,” the 
fact that the creditor was the chief executive officer and prin- 
cipal stockholder of the corporate debtor ought not to debar him 
from receiving payment and his rights should be "neither increased 
nor diminished by the fact of the relationship." 

Certainly the fact of the close relationship alone does 
not prove fraudulent intent as a matter of fact. 


In reviewing the decisions on the subject it is conclu- 


ded in 13 Am. Jur. (Corporations), § 1272, that in those juris- 


dictions, such as the District of Columbia, where a corporate 
debtor may prefer creditors: 
"The weight of authority, however, in such juris- 


dictions allows such a preference [preference of 
officers and stockholders]. Thus, the fact that 
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tthe stockholder or officer of the corporation 
as such participated in the transaction by which 
he was given a preference over other creditors 
has been held not to invalidate the preference. 


x KK KX | 


MWhere the officers of a corporation prefer them- 
selves as creditors, the courts will, however, 
closely scrutinize the bona fides of the trans- 
action and will cast on them, as in the case of 
other dealings between a corporation and its | 
officers, the burden of showing good faith."| 

(p- 1150 and numerous cases cited) 


The Supreme Court of the United States has followed 


this rule in the case of Sanford Fork and Tool Com ny Ve 


Howe, Brown and Company, 157 U.S. 312, 15 S.Ct. 621 (1895). 


In that 


case a mortgage was given by an insolvent corporation 


to secure loans made to it by certain of its officers and 


directors. Other creditors attacked this assignment as a fraud- 


ulent conveyance. The Supreme Court held: 


Appeals 
(1884) , 


"The case involves no breach of trust on the part 
of the agent towards the principal, but more 
closely resembles the case of an individual debtor 
giving preference to certain of his friends, and 
the general rule is that, in the absence of statute, 
a debtor has such jus desponendi in respect to his 
property that, although insolvent, and contemplating 
a cessation of business, and the surrender of his 
property to his creditors, he may lawfully prefer 
certain of them, even though thereby others receive 
no payment." (p. 623) 


In the adjoining State of Virginia the Supreme Court of 
in the case of Planters Bank v. Whittle, 78 Va. 737 

it was held thats 

"It is not only settled that the directors ‘ay 


make preferences between creditors, but suc 
preferences may be made in their own favor, ;when 
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"they themselves are creditors of the corporation. 

Of course, in such cases, they must act with ut- 

most good faith and the transactions, to be upheld, 

must be free of the taint of fraud or suspicion." 

It is obvious therefore that under these holdings fraud- 
ulent intent is not proven by the fact that the creditor pre- 
ferred is the chief executive officer and controlling stockhol- 
der of the corporate debtor. This close relationship, as the 
courts have held, merely calls for more thorough scrutiny of 
the facts involved to make sure that no false or deceptive 
representations or practices have been indulged in by the of- 
ficers and stockholders involved. 


This court has held that a corporation is a distinct 


entity even though it has only one stockholder. In the case of 


Eichelberger, et al., v. Arlington Building, Inc., et ale, 280 
Fed. 997, 52 App.»D.C. 23 (1922), a bill for an injunction al- 
leged that the corporation involved "was a mere shell affair, 
organized for the purpose of carrying into effect" the business 
of the individual involved. The court held: 
"A corporation is a distinct entity, and property 
acquired’ by it belongs to it, not to stockholders 


[eiting Supreme Court cases] and this is true 
even where all the stock is owned by one person. 


Atchison T, & S.F. Railway Company v. Weeks, et al., 

248 resi fod 635, 166 Decode Bie tp. 

In the case of Jones v. Helvering, 63 App-D.C. 204, 71 F. 
cert. den. 55 S.Cte 97 (1934), this court emphasized: 

*, , if we give effect to the decisions of the 

Supreme Court holding under like conditions the 


legal entity of the corporation may not be dis- 
regarded, that the conclusion of the Board, based 


29 


"upon the fact that, because the transaction 
was between the corporation and its controlling 
stockholders, it was not an arms length trans- 
action, is without force; .. ." (pp. 217-218) 


Again in the case of Peoples Mortgage Corporation Ve 
Bedrosian, 81 US App.D.C. 69, 154 F.2d 332 (1946), this court 
helds | 


"The fact that Freedman owned most of the capital 

stock of the defendant corporation cannot be said 

to make him personally liable for its contractual 

obligation, in the absence of any fraudulent or 

deceptive use of the corporate entity by him to 

evade a liability which was justly his.” (p. 333) 

It is obvious, therefore, that in this jurisdiction 
the existence of a one-man corporation does not constitute 
proof of fraud. False and deceptive practices or representa- 
tions proving fraudulent intent as a fact must be established 
by the preponderance of the evidence. There is not even a 
scintilla of such evidence in this proceeding. | 

It is recognized that in some jurisdictions’ courts 
have ruled that a corporate debtor, even in the absence of a 
prohibiting statute, may not prefer creditors. These holdings 
are based upon the misconceived notion that a corporation holds 


its assets as a trust fund for its creditors / However, this 


so-called "trust fund" doctrine has not been adopted in the 


| 
Some cases to this effect are set forth in annota- 
tions that may be found in 19 A.L.R. 320, 38 A.L.R. 101, 48 A. 
L.R. 479, 56 ALR. 207, 62 ALR. 738, 31 A.L.R.2d, 663. 
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District of Columbia either by statute or by court decisions. 
In Hannan, supra, and in Brownley, supra, this court has 
recognized the right of a corporate debtor to prefer one 
creditor over another and the fact that the creditor pre- 


ferred is in close relationship to the corporate debtor (a 


subsidiary corporation in Brownley) does not, per se, prove 


fraudulent intent as a fact, but merely calls for a careful 
examination of the transaction to establish that it was bona 
fide. 

The Supreme Court of the United States rejected the 
so-called "trust. fund" doctrine in Sanford Fork and Tool 
Company, supra. 

No less an authority on creditors’ rights than Garrard 
Glenn also rejects the so-called trust fund" doctrine as to cor- 
porate debtors, stating’ 

TAll we have to grasp is the idea that the doctrine 

of fraudulent conveyances is in no wise affected by 

any point that appears in the law of corporations. 

. « - if the assets of a corporation are a trust 

fund for creditors, as was held in the case just 

mentioned, then one could not say what has been 

said above. But, as we shall see, the statement 

cannot be taken as true, and has not been taken as 

true. Rules that are peculiar to the incorporated 
company have to do, not with the idea of a trust 

but rather with statutory command." Glenn, The 

Law of Fraudulent Conveyances (1931) p. 565. 

The Supreme Court of Alabama dealt with the matter in 
a particularly forceful way in its opinion in Obert Jewelry 
Company v. Volfer, 106 Ala. 205, 17 S. 525 (1894), when in re- 


jecting the so-called trust fund theory it stateds 
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"Given the power, which cannot be denied, to hold 
and dispose of property as an individual, and the 
well-settled doctrine in this State, and’ generally, 
that the insolvent individual may transfer all of 
his property in favor of one or more, to the ex- 
clusion of all other, debts, it follows in logical 
sequence, which nothing but the illogical exercise 
of the sheer power of courts of last resort can 
break, that an insolvent corporation may in! like 
manner prefer one creditor to the exclusion) and 
defeat of all others. With this undoubted power 
in the corporation or its officers, it would seem 
to be most manifest that neither the corporation 
nor its officers could possibly sustain the; rela- 
tion of a trustee to other creditors in respect of 
corporate assets, which they are under no duty at 
law or in equity to administer for the benefit of 
those who are called the cestuis que trust.” 


Under Title 12, § 401, District of Columbia Code (1951), 
the only way that a payment or conveyance by a creditor can be 
set aside and adjudicated void as a fraudulent conveyance is 
for fraudulent intent to be proven as a fact. Section 4,01 
expressly provides that in these cases "the question of fraudu- 
lent intent shall be a question of fact and not of law." This 
requires conclusive proof of the indispensable elements of fraud- 
ulent intent, that is, intentionally deceptive or false represen- 
tations or practices by the debtor or preferred creditor on which 
the creditor bringing the suit relied to its prejudice. 

In the recent case of Wynne v. Boone, 88 App.D.C. 363, 


191 F.2d 220 (1951) it was reiterated that in fraudulent convey- 


ance cases under Title 12, § 401: 


"This court has said that fraud must be shown by 
clear and convincing evidence - .. . evidence 
which is not equivocal, that is, equally | consis- 
tent with either honesty or deceit .. ." P. 222) 


and thats 
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Were the fraud involved here presumed as a 

matter of law, there would be considerable 

substance to appellant's argument. But in the 

District of Columbia fraud is a matter of fact." 

(p. 225) 

The lower courtts holding that the payments in question 
were fraudulent conveyances and void under Title 12, § 401, was 
based solely upon the fact that the debtor, Ferro, Inc., was a 
corporation and the appellant creditor it repaid was its chief 
executive officer and controlling stockholder. These undisputed 
facts as to the status and relationship of the appellant debtor 


and the appellant creditor certainly do not prove, per se, any 


intentionally deceptive or false representations or practices 


by either of them upon which appellee relied to its prejudice. 
What the lower court has done is to hold in effect that 
fraudulent intent is presumed as a matter of law where a cor- 
porate debtor prefers a creditor who is also its chief executive 
officer and controlling stockholder and in doing so renders 
itself unable to pay all claimants. Such presumption of fraud 
as has thus been indulged in by the lower court is expressly 
prohibited by Title 12, § 401, District of Columbia Code (1951). 


CONCLUSION 
On the basis of the foregoing reasons and authorities 
the judgment of the District Court should be reversed andthis 
eause of action dismissed with prejudice. 
Respectfully submitted, 
BOLLING R. POWELL, JR. 
Pro an. and as Attorney for 
Appellant Ferro, Inc. 
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findings of fact and conclusions of law of the District Court incorporated 
in its memorandum opinion, and a few exhibits. There is no transcript 
of evidence. Because defendants! have included in their brief both in the 


> 
Defendants below, Ferro, Inc. and Powell, are appellants in this Court. Plain- 
tiff below, John Thompson Beacon Windows, Ltd., is appellee in this Court. The 


parties are referred to throughout this brief, respectively, as plaintiff, defendants, 
Ferro and Powell. 
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statement of the case and in the argument facts which are not in the 
record on appeal as well as facts which are inconsistent with the facts 
found by the District Court, plaintiff deems it necessary to set forth a 
complete Counterstatement of the Case, which will consist solely of the 
Findings of Fact and Conclusions of Law of the District Court, and refer- 
ences to the pleadings ‘and the exhibits included in the record on appeal. 


The Findings of Fact and Conclusions of Law of the District Court 
(Curran, J.) appear in a memorandum opinion at (J. A. 17-22 Ne For 
the convenience of the Court, the Findings of Fact have been extracted 
from the memorandum opinion of the Court and have been numbered here- 
in as follows: 


(1) "This is an action requesting the aid of this Court in executing 
a prior judgment entered by this Court against Ferro, Inc., Washington, 
D.C. The relief requested by plaintiff is for payments made by Ferro, 
Inc. to Bolling R. Powell, Jr., in satisfaction of alleged pre-existing debts 
to be declared illegal preferences, or transfers and therefore void and, as 
a consequence, that the Court direct Bolling R. Powell, in behalf of the 
Corporation, to pay the amount of the judgment, plus interest, to plaintiff. 
In the alternative Plaintiff requests the Court to pierce the corporate veil 
and hold Powell personally liable for the judgment in favor of plaintiff. 
Defendant asserts as defenses, first, the statute of limitations, and laches, 
and second, the payment of a valid pre-existing debt to a director is not an 
illegal preference or transfer." (J.A. 17 ).3 


(2) “Ferro, Inc. was incorporated in December 1950, with Bolling 
R. Powell, Jr. acting as Secretary-Treasurer and Director of the Corpora- 


= Rule 52 (a), Federal Rules of Civil Procedure, provides: "If an opinion or 
memorandum of decision is filed, it will be sufficient if the Findings of Fact and 
Conclusions of Law appear therein." 


: The answer also asserted as a defense that plaintiff did not commence the 
action in good faith but for the purpose of destroying the professional reputation of 
defendants, knowing that its complaint is unfounded. (J.A. 16). 
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tion. At the inception of Ferro, Inc. the capital stock was equally divided 
between Powell (5000 shares) and one Arne Rock (5000 shares). Powell 
became sole owner of all the stock of Ferro, Inc., February 18, 1952 
when he purchased the shares issued to Rock from a third party who was 
holding the stock as collateral for a then defaulted loan made to Rock. 
From this time on Powell was the sole stockholder and managing director 
of Ferro, Inc." (J.A. 17). | 


(3) "On January 2, 1952 and February 13, 1952 Ferro, Inc. 
entered into contract numbers 211 and 213 for the purchase of casement 
type windows from the plaintiff. After some delay the windows were 
ultimately shipped by plaintiff to Ferro, Inc., and were subsequently sold 
by Ferro, Inc. to Dewey Brothers of North Carolina for the sum of 
$17,000. Ferro, Inc. refused to pay any part of the purchase price of the 
windows to the plaintiff upon demand and in fact used the greater part of 
the proceeds to repay alleged pre-existing loans made by Powell to Ferro, 
Inc. The matter was submitted to an arbitration tribunal and after a 
hearing plaintiff was awarded $10, 965. 54 on January 16, 1957 and this 
award was reduced to judgment on February 11, 1957 in the District Court 
for the District of Columbia." (J.A. 18). | 


(4) "The first indication plaintiff had that Ferro, Inc, would not 
pay even a discounted amount for the windows was upon receipt of a letter 
dated March 29, 1954 with an enclosed accounting statement from Powell 


indicating the loss on the transaction to Ferro, Inc. and a proposed com- 
promise settlement. By no stretch of the imagination did this letter in- 
dicate that Powell had used in excess of $11, 000 of the approximately 
$17, 000 proceeds of the sale to Dewey Brothers to satisfy Ferro, Inc.'s 
indebtedness to him, nor was plaintiff given such information as should 
have put plaintiff on guard as to what transpired. What in fact transpired 
was not revealed until March or June of 1957." (J. A. 18-19 iy 


* the amended complaint alleged (Par. 18, 19 and 20, J.A. 6-7) and the answer 
admitted (J.A. 11, 14) that plaintiff took Powell's deposition in March of 1957 at 
which time Powell revealed that Ferro transferred the proceeds of the sale to Powell. 
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(5) "There is nothing in this record which indicates that plaintiff 
knew or should have known about the use made of the proceeds of the sale 
to Dewey Brothers by Ferro, Inc., and Powell more than three years 
prior to the filing of this action in November of 1957." (J. A. 19).° 


(6) "Ferro, Inc. started its corporate existence in 1950 with a 
capitalization of from $500 to$1,000. In order that Ferro, Inc. could 
transact business Powell periodically, during the years 1951-1953, ad- 
vanced a total of $11, 054. 48 to the Corporation. In return for these ad- 
vances Powell received notes from Ferro, Inc. indicating that the ad- 
vances were in fact loans to the Corporation, rather than additional capital 
contirubutions. November 1953 found Ferro, Inc. with $3. 73 in its treas- 
ury and $20, 000 worth of casement type windows, the wholly unpaid for 
subject matter of contracts numbers 211 and 213 between plaintiff and 
defendant Ferro, Inc." (J.A. 19-20). 

(7) “The casement windows did not meet proper specifications 
and as a result, when Ferro, Inc. sold the windows to Dewey Brothers 
in November of 1953, only $16, 714.33 was realized. Of the total realized 
Ferro, Inc. applied $11, 054.48, plus interest, to the notes held by Powell 
and after paying some operating expenses connected with the sale, $368. 68 
was left for deposit to the treasury of Ferro, Inc. Ferro, Inc. made no 
attempt to satisfy the debt owing to plaintiff as a result of contracts num- 
bers 211 and 213, from the proceeds of this transaction." (J.A. 20). 6 

(8) ‘From the time of the sale by Ferro, Inc. to Dewey Brothers 
of the casement windows Ferro, Inc. has been unable to meet its finan- 
cial obligations as they matured and, in an equity sense, is an insolvent 
corporation. Finn v. Meighan, 325 U.S. 300." (J.A. 20). 

2 Much of defendants' brief is devoted to an attack on the correctness of this 
Finding of Fact (Br. pp. 9, 10, 18, 14-18). Yet, defendants have brought before 
this Court only a partial record upon the basis of which it cannot be said that the 


Finding of Fact is "clearly erroneous." Hence, the Finding of Fact should not be 
set aside. Fed. R. Civ. P. 52 (a). 


6 The transfer of funds to Powell occurred in three stages, in December 1953, 
January 1954 and March 1954. Amended Complaint, par. 19, admitted by Answer. 
(J.A. 6, 11). 
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(9) ". . . Powell . . . acting for Ferro, Inc., used the majority 
of the proceeds of the sale to Dewey Brothers for the purpose of satisfying 
the indebtedness of Ferro, Inc. to himself." (J.A. 21). 


(10) "Powell certainly intended to hinder or delay his creditor, 
the plaintiff, when he used his inside position in the one-man corporation 
to transfer funds, which should have gone to the creditors, to himself as 
payment for his alleged loans to the Corporation." (J.A. 21 hy 

The documentary exhibits included in the record on appeal in this 


Court are the following: | 


1. Plaintiff's exhibits 10 and 22, being annual reports of Ferro 
filed with the State of Delaware for the years 1952 and 1953. (J.A. 24-29). 
Each of these annual reports containS an affidavit by Powell that Ferro 
was not engaged in business during the preceding year and that Ferro was 
in the process of liquidation. (J.A. 27, 29). | 


2. Defendants' exhibit 30, being a letter to plaintiff from Ferro 
stating that the price to be paid by Dewey Brothers for the windows was 
$17, 000. 00 and that as soon as payment was received from Dewey Brothers 
a final settlement would be negotiated with plaintiff. : 


3. Defendants’ exhibits 44 to 46, being a letter dated March 29, 
1954 to plaintiff from Powell and an accounting schedule enclosed therewith. 
(J. A, 31-33). The accounting schedule sets forth a computation of loss 
allegedly sustained by Ferro in connection with the purchase and sale of the 
windows and suggests a compromise settlement between plaintiff and Ferro. 


4. Defendants' exhibits 47 to 49, being letters dated April 13, 1954, 
and September 10, 1954, to Ferro and Powell in response to Powell's letter 


= 
Much of defendants' brief is devoted to an attack on this finding br ee there 

is no finding of subjective fraudulent intent (Br. pp. 10-14, 19-32). The District 
Court did find as a fact (1) that Powell intended to hinder his creditor! and (2) that 
Powell intended to delay his creditor. As will be spelled out in the Argument (pp. 
18-21) either of these Findings of Fact is adequate to support the Conclusion of 
Law that the transfer of funds constituted a fraudulent conveyance; a fading of sub- 
jective fraudulent intent is not necessary. : 
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of March 29, 1954. (J.A. 34-36). The letter of September 10 rejects the 
compromise offer contained in the letter of March 29 and makes a counter 
compromise offer. 


5. Defendants' exhibits 50 and 51, being a letter dated November 
2, 1954 to plaintiff from Ferro rejecting plaintiff's compromise offer and 
reiterating Ferro's prior compromise offer. (J.A. 37-38). 


The foregoing Findings of Facts, the foregoing exhibits and the 
pleadings are the only facts in the record in this Court. Plaintiff strenu- 
ously objects to defendants’ repeated references in their brief to other 
facts not before this Court and to facts which are inconsistent with the 
Findings of Fact of the District Court. 


The Conclusions of Law of the District Court were as follows: 


1. The statute of limitations does not bar the action because 
plaintiff had neither knowledge nor notice of the preference to Powell 


more than three years prior to the filing of the action. (J.A. 19). 


2. The transfer of funds by Powell, acting for Ferro, to Powell 
constituted a preference of an officer and director which is invalid at com- 
mon law. (J.A. 20-21). 


3. The transfer of funds by Powell, acting for Ferro, to Powell 
is void under the District of Columbia Fraudulent Conveyance Statute 
(§12-401, D.C. Code) because by the transfer Powell intended to hinder 
or delay his creditor, the plaintiff. (J. A. 21). 


The opinion directed Powell to repay to Ferro the total amount 
paid to Powell by Ferro and stated that thereafter, plaintiff may proceed 
to execute its existing judgment against Ferro. (J.A. 21-22). 


Judgment was entered directing Powell to pay to Ferro $12, 030. 76. 
(J. A. 22). Both Powell and Ferro have appealed the judgment to this 
Court. (J.A. 23). 
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SUMMARY OF ARGUMENT 


THE PREFERENCE OF POWELL BY FERRO IS VODABLE 
AT COMMON LAW BECAUSE AN INSOLVENT CORPORATION 
MAY NOT PREFER A DIRECTOR OR. MANAGING OFFICER. 


Powell, a director, managing officer and sole stockholder of Ferro, 
Inc. transferred funds of Ferro, Inc. to himself in his capacity as a cred- 
itor at a time when Ferro was insolvent, thus disabling Ferro from pay- 
ing the just claim of plaintiff, a creditor of Ferro. The great weight of 
authority is that such a preference of an insider by an insolvent corpora- 
tion is voidable at the-suit of a creditor of the corporation. There is no 
decided case on this issue in the District of Columbia. 7 


A corporate officer has a fiduciary duty to creditors which he vio- 
lates when he prefers himself over other creditors. Principles of funda- 
mental honesty and fairness support the many cases condemning prefer- 
ence of an insider by an insolvent corporation. No man should be allowed 
to profit from violating his fiduciary duty. Plaintiff urges this Court to 


join the vast majority of jurisdictions which hold that an insolvent corpora- 


tion may not prefer a director or managing officer. 
| 
| 


THE PREFERENCE OF POWELL BY FERRO IS VOID BY 
STATUTE (THE FRAUDULENT CONVEYANCES ACT) 
BECAUSE POWELL INTENDED THEREBY TO HINDER: 
OR DELAY PLAINTIFF. | 


The Fraudulent Conveyances Act makes void assignments with 
intent to hinder, delay or defraud creditors. The District Court has 
found as a fact that Powell intended to hinder or delay plaintiff when he 
used his inside position in the one-man corporation to transfer funds, 
which should have gone to creditors, to himself. The District Court did 
not find a subjective intent to defraud creditors; under the statute, an as- 
signment with intent either to hinder or delay creditors, without regard 
to subjective fraudulent intent, constitutes a fraudulent conveyance. 


8 


The finding of intent to hinder or delay creditors is strongly sup- 
ported by the record which shows that Powell secretly appropriated funds 
of the insolvent corporation and carefully concealed from plaintiff both the 
insolvency of the corporation and his preference of himself; Powell's 
intent to hinder or delay plaintiff is clear; in any event the Finding of Fact 
by the District Court of intent to hinder or delay is not "clearly erroneous"; 
consequently, the transfer of funds of Ferro to Powell is a void fraudulent 
conveyance. 


TH. THE STATUTE OF LIMITATIONS DOES NOT BAR 
PLAINTIFF'S COMPLAINT. 


This is a creditor's bill in aid of execution of its judgment against 
its debtor, Ferro, wherein plaintiff seeks to require one Powell, a director, 
managing officer and sole stockholder of Ferro, to repay to Ferro certain 
funds transferred to him when Ferro was insolvent, upon the ground, inter 
alia, that the transfer was a Fraudulent Conveyance. Powell asserts the 
statute of limitations as an affirmative defense because the creditor's bill 
was filed more than three years after the transfer of funds; Powell also 
contends that the creditor's bill was filed more than three years after 
plaintiff had notice of all relevant facts. 


The District Court found as a fact that plaintiff did not have notice 
or knowledge of crucial facts more than three years prior to the filing of 
the creditor's bill.' The District Court ruled that the statute of limitations 
began to run only from such notice or knowledge. This ruling was correct 
for each of the following reasons: 


(1) The Finding of Fact is supported by the record and is not 
"clearly erroneous,"" The Conclusion of Law is supported by prior deci- 
sions of this Court. Wiren v. Paramount Pictures, 92 U.S. App. D.C. 
347, 206 F.2d 465 (C. A.D.C.). 


(2) The statute of limitations does not begin to run against an 


action by a creditor to recover the assets of a corporation withdrawn from 
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a corporation until plaintiff has notice that the assets of the corporation 
will not satisfy his claim. A creditor should not be required to sue third 
parties until he has notice that this action will be necessary. 


(3) The statute of limitations does not begin to run against a 
creditor's bill in aid of execution of judgment until judgment has been 
entered. 


ARGUMENT 


INTRODUCTORY 


This action is a creditor's bill in aid of execution of judgment. 
Plaintiff was awarded judgment by the United States District Court for the 
District of Columbia in 1957 against Ferro, Inc. In March 1957 plaintiff 
took the deposition of the individual defendant below, Bolling R. Powell, 
Jr., adirector, managing officer and sole stockholder of Ferro; at that 
time, plaintiff learned for the first time that Powell, acting both asa 
creditor and as a corporate officer, had appropriated for his own indi- 
vidual benefit virtually all of the assets of Ferro. (J. A. 18-19). Plain- 
tiff brought the instant action against Ferro and Powell in November of 
1957. (J.A. 19). | 


Count 1 of the Amended Complaint seeks to set aside transfers 
from Ferro to Powell on two independent theories:® (1) that the transfers 
constitute a preference voidable at common law; (2) that the transfers 
constitute transfers with intent to hinder, delay or defraud creditors which 
are void by statute in the District of Columbia. (The Fraudulent Conveyance 


| 
8 Defendants treat these two theories as one. They are not. As will be 
spelled out in Arguments I and I, infra, each theory rests upon its own special 
factors and each theory constitutes an independent ground of recovery. 
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Act, Section 12-401, D.C. Code). (J..A. 3-8). Defendants asserted 
the statute of limitations as an affirmative defense. (J. A. 15). 


With respect both to the statute of limitations issue and with re- 
spect to the merits (whether upon a common law theory of voidable pref- 
erence or upon a statutory theory of fraudulent conveyance) the fact that 
Powell was a director, managing officer and sole stockholder of Ferro 
is the key element. Plaintiff was a creditor of Ferro. Powell was 
also a creditor of Ferro. When Powell, acting for Ferro, sold the 
property purchased from plaintiff on credit, Powell distributed a sub- 
stantial part of the’ proceeds of the sale to himself in repayment of his 
loans. Powell failed to disclose that he had paid out virtually all of 
Ferro's funds leaving Ferro insolvent and virtually without assets. 
Powell further failed to disclose to plaintiff the fact that Ferro's funds 
had been paid over'to him individually. Plaintiff learned these facts by 
taking Powell's deposition in 1957. 


Defendants' entire argument in this Court, both as to the merits 
and as to the statute of limitations, is simply constant reiteration of the 
general rule that an insolvent corporation may prefer one creditor over 
another. Plaintiff accepts that rule in so far as creditors who are in- 
dependent of the corporation are concerned. The crucial distinguishing 
fact here is that the preferred creditor was a corporate insider, Powell, 
who was a director, managing officer and sole stockholder of the insol- 
vent corporation. As will be seen below, that crucial fact has caused 
more than 30 jurisdictions in the United States to hold that an insolvent 
corporation may not prefer a creditor who is a director or managing of- 


ficer. If Ferro had simply preferred a third party creditor over plaintiff, 


M Count Two of the Amended Complaint alleges that the corporate defendant was 
really an alter ego of the individual defendant, and that therefore the Court should 
pierce the corporate veil and hold the individual defendant liable for the debts of 
the corporate defendant. (J.A. 8-10). Since the District Court found for plaintiff 
on both of the theories asserted under Count One, the Court found it unnecessary 
to consider the theory of Count Two. Since that theory depends upon findings of 
fact which have not been made, Count Two will not be discussed in this brief. 
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plaintiff would have had no claim for relief, based upon existing law in 
the District of Columbia. It is only the crucial fact that the creditor 
preferred by the insolvent corporation was Powell himself that gave 
plaintiff a basis for a claim for relief. Plaintiff had no knowledge or 
reason to know of that fact until 1957 and thereupon promptly brought 
suit. For these reasons, the District Court correctly ruled that the 
action by Powell as officer of the insolvent corporation in preferring 
Powell as creditor could be set aside at the suit of plaintiff and that 
plaintiff's action was not barred by the statute of limitations. 


THE PREFERENCE OF POWELL BY FERRO IS VODABLE 
AT COMMON LAW BECAUSE AN INSOLVENT CORPORATION 
MAY NOT PREFER A DIRECTOR OR MANAGING OFFICER. 


Judicial decisions dealing with the question of whether lan insolvent 


| 
corporation may prefer one creditor over another break down into the 


following general categories, depending upon the specific facts of the 
case. The majority rule in the United States is that an insolvent corpo- 
ration may prefer one creditor over another creditor at least where the 
creditor preferred is not a director or managing officer of the insolvent 
corporation. 2° On the other hand, where the preferred creditor isa 
director or managing officer of the insolvent corporation, the great 
weight of authority in the United States (over thirty states) is that the in- 
solvent corporation may not prefer the insider over outside creditors 1 
In the instant case, the preferred creditor is a director and managing of- 
ficer (as well as sole stockholder) of the insolvent corporation. Conse- 
quently, the insolvent corporation should not be allowed to prefer Powell 
over the plaintiff. | 

| 


10 15A Fletcher, Cyclopedia of the Law of Private Corporations (1988 Ed.) 
§§7421, 7422; 13 American Jurisprudence, "Corporations", #1266, 1268, 1269. 


TSA Fletcher, op. cit., §7468-7471; 13 American Jorisprdence, "Corpora- 
tions", §§1266, 1268, 1269. 
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Professors Dodd and Baker of the Harvard Law School have sum- 


marized the law in this area as follows: 2 


A few courts have held that, as a result of the trust fund 
theory, all preferential payments to creditors made by 
an insolvent corporation are voidable in equity. In most 
jurisdictions, however, preferences given by a corpora- 
tion to creditors who are not connected with the manage- 
ment are valid except insofar as they may be invalidated 
by the Federal Bankruptcy Act or by some state statute. 
Some courts go further and uphold preferences to cred- 
itors who are officers and directors, in the absence of 
actual fraud.' In most jurisdictions, however, a prefer- 
ence given by an insolvent corporation to a director or 
officer is invalid as against creditors, at least if the 
interested officer or director participates in the corpo- 
rate action by which the preference is granted. 13 


The reason for the majority rule forbidding a corporation to prefer 
a creditor who is a director or managing officer has been explained by 
varying theories, all resting at bottom on fundamental honesty and fair- 
ness. As the Chancellor has stated in Pennsylvania Co. for Insurances 
on Lives and Granting of Annuities v. South Broad St. Theatre Co., 20 
Del. Ch. 220, 174 Atl. 112, 116: 


The principle upon which the rule rests that forbids a 
director-creditor to enjoy a preference over others in the 
circumstance of the company's insolvency, is variously 
stated. By most of the authorities it is posited on the so- 
called "trust fund theory" by which capital assets are said 
to constitute!a trust fund for creditors. By others it is 
said to be based on the inequity of allowing a director to 
take advantage of the superior means of information which 
he enjoys over other creditors, conjoined as it is with a 
power or influence which enables the possessor to reap a 
personal advantage over others whose claims are equally 
meritorious. Let the theory under the rule be phrased 


a Dodd and Baker, Cases and Materials on Corporations (2d Ed. 1951) pp. 598-9. 


13 The authors cite Beach v. Miller, 130 Ill. 162, 22 N.E. 464; Olney v. Conanicut 
Land Co., 16 R.I. 597, 18 Atl. 181; Schmidt v. Perkins, 74 N.J.L. 785, 67 Atl. 77 
(Ct. E. & A); Stuart v. Larson, 298 Fed. 223 (C.C.A. 8). 
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as it may, analysis in the end will resolve all the reasons 
underlying the rule into the one simple proposition that it 

is, as stated by Judge Kenyon in Stuart v. Larson (C. Cc. A. 8), 
298 F. 223, 227, but "merely applied common honesty" that 

a director of an "insolvent corporation should not be allowed 
as it sinks to take advantage of his position by rushing ahead 
to a place in the life boat, if I may use the figure, ahead of 
his fellow passengers. The trust fund doctrine, if it be 
accepted as it is by perhaps a majority of the courts as the 
foundation of the rule, is supposed by some to possess | 
certain logical consequences which lead to a result incom- 
patible with the rule. Yet that doctrine if traced to its source 
appears to be nothing more than a particular expression of 
the fundamental principle which good morals exact, that men 
should act in honesty and fairness. 


One of the leading authorities is Stuart v. Larson, 298 Fed. 223 
(C.C.A. 8), wherein the Court stated (pp. 227-8): 


The courts are not agreed as to the power of directors: of 
insolvent corporations to prefer themselves, and while 
directors may in good faith, advance money to keep a 
corporation a going concern and take security therefor, 

yet the great weight of authority in this country is that the 
directors of an insolvent corporation, who are also cred- 
itors thereof, have no right to grant themselves preferences 
or advantages in the payment of their claims over other 
creditors, and suck. rule is merely applied common honesty. 
A director occupies a certain fiduciary position toward the 
stockholders and the creditors. He has better facilities 

for knowing the condition of the company than have the’ other 
creditors, and he ought not be permitted to use that position 
to benefit himself at their expense. A few states have held 
that a preference to themselves by directors of an insolvent 
institution is valid. The most notable is the case of | 
Nappanee Canning Co. et al. v. Reid Murdoch and Co., et al., 
159 Ind. 614, 64 N.E. 870, 1115, 59 L.R.A. 199. The 
force of that opinion, however, is much weakened by the 
strong dissenting opinion of Judge Hadley, which seems to 
us the better law. A few other states are in accord with the 
doctrine thus announced in the Indiana case. The courts 
have, however, commented rather emphatically in condem- 
nation of situations where directors have used their positions 
to benefit themselves at the expense of others, and from New 
Hampshire to California there has been almost a universal 
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note of condemnation for such practice. In Fishel v. 
Goddard, et al., 30 Colo. 147, 69 Pac. 607, 612, the 
court says: ‘It is not good morals or good law: v4 


As indicated above, the general rule is that an insolvent corpora- 
tion may prefer creditors who are not directors or managing officers, 
Whether or not this rule is correct, 15 the majority view that an insol- 
vent corporation may not prefer a creditor who is a director or manag- 
ing officer is clearly sound, whether viewed from the aspect of logic, 
law, equity or basic fairness. The director or managing officer of a 
corporation is a fiduciary with respect to creditors of the corporation. 16 
From Biblical times, it has been axiomatic that no man can serve two 
masters. Lord Coke long ago laid it down as a fundamental precept of 
law that no man should be a judge in his own cause. The decision of the 


District Court is simply an application of these basic principles. 


The opportunities for overreaching which would be opened up by a 
contrary rule are well illustrated by this case. Powell arranged, on 
behalf of Ferro, for the purchase of property from plaintiff, on credit. 
Powell secretly appropriated to his own use the proceeds of sale of the 
property at a time when Ferro was insolvent. Powell, acting for Ferro, 
resisted payment for the property on the sole ground that plaintiff had 
breached its contract by reason of late delivery and defective manufacture. 


14 coe also Heim v. Jobes, 14 F. 2429, 34 (C.C.A. 8): "The great weight of 
judicial authority supports the rule that, where a corporation is insolvent, its of- 
ficers and directors must not use the assets of the corporation to prefer them- 
selves as creditors to the prejudice of other general creditors. ... This rule 
is founded upon the principle that it is inequitable that a director, whose position 
affords him knowledge of the condition of the corporation and power to act for it, 
should be permitted to take advantage thereof and protect his own claim to the 
detriment of others, at a time when it is apparent that all the unsecured debts of 
the corporation cannot be fully paid." 


one rule has been severely criticized by textwriters. See, e.g., 15A 
Fletcher, op. cit., §§7421, 7422. The rule appears to have been accepted in the 
District of Columbia. Hannan v. Hardee, 63 App. D.C. 76, 69 F. 2d 394 (C.A. 
D.C.). The case involved an alleged preference of a bank, not an insider. 


a6 Pepper v. Litton, 308 U.S. 295. See also Footnote 22, infra. 
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(J. A. 31-38). ay After an arbitration hearing, an award was made to 
plaintiff in January 1957, which was reduced to judgment in February 
1957. (J.A. 18). In March 1957, plaintiff took Powell's deposition” 

and for the first time learned of the looting of the corporation by Powell 
more than three years before. Plaintiff thereupon filed the: ‘instant 
action in which defendants assert, inter alia, the statute oe limitations 
because plaintiff did not sue Powell in 1954. 


The crucial importance to this case of the fact that ve was a 
director and managing officer of Ferro can also be illustrated by noting 
the view of one whom defendants term "[n}o less an authority than the late 
Professor Garrand Glenn.” (Br. p. 23). Defendants cite Professor 
Glenn for certain general propositions, none of them involving a prefer- 
ence by an insolvent corporation of a director or managing officer. (Br. 
pp.23-24). Defendants do not point out that in dealing with the precise 
issue involved in this case, preference by an insolvent corporation of a 
director or managing officer, Glenn notes that the courts make a dis- 


tinction which he calls "obvious" between independent creditors and in- 


sider creditors. Glenn states the situation thus: 19 


At an early date the question was sprung whether a préfer- 
ential transfer, when made by an insolvent corporation, is 
avoidable in the absence of statute. This question was sub- 
divided, however, so as to relate first, to the preferment 
of ordinary creditors, and second, to the favouring of of- 
ficers and directors. The line of division would seem ob- 
vious, but in any event it will clearly appear when we ap- 


proach the cases. | 


As to preferring an ordinary creditor, Connecticut 

answered at an early date. The preferee may keep what 
he got, as against a creditor's representative suit to re- 
cover it. The corporate assets, said the court, are not 


T See Footnote 25, infra. | 


: See Footnote 4, supra. 
19 


2 Glenn, "Fraudulent Conveyances and Preferences" (Rev. Ed. 1940) §386. 
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held in trust for creditors, nor have the latter any equitable 
lien; and this theory has the weight of authority. Against it, 
however, a strong argument was advanced and this also has 
good support. 


It is different, however, when directors or officers secure 
preferences for debts owed them by the company or protect 
themselves against liability on guarantees which they have 
executed in the company’s behalf. These preferences they 
must surrender, in a suit brought by a liquidator, or a cred- 
itor's representative suit. Such is the general rule. 


The reasons for this result, however, are not so easy to 
assign. The trust fund theory will not work in the case of 
an ordinary preferee, even if it were a sound proposition 
otherwise, which it is not. But it is much easier to see why 
creditors can object when officers or directors are the 
preferees. These men hold their offices by a statutory man- 
date which operates through the company charter and their 
appointment, and so it is a fair conclusion that they bear a 
fiduciary relation to corporate creditors, as one writer puts 
it. In other quarters it is thought that while the director's 
obligation is to the corporation only, yet one of his duties 

is to do nothing to impair corporate credit, which a pref- 
erence tends to do, and that the creditors work out their 
right through that of the corporation. Either theory will 
account for the result. 


There is no case in the District of Columbia on this precise point. 7° 


20 Defendants erroneously state (Br. p. 25): 


"This court has recognized the rule that creditors who have a 
close relationship to the debtor may be preferred over other 
creditors who do not have such close relationship," 
citing Brownley v. Peyser. 69 App. D.C. 56, 98 F.2d 337 (1938). This statement 
is a gross distortion of the holding of that case. 

Construction company owned 100% of the stock of Properties company. 
Properties company leased certain real estate to its parent, Construction com- 
pany. After financial difficulties arose, the lease was cancelled under an agree- 
ment whereby Construction company transferred certain property to its subsidiary 
Properties company. Both companies became insolvent and the case involves a 
claim by the receiver for the parent construction company that he was entitled to 
the property which had been transferred to the subsidiary Properties company on 
the ground that it was an invalid preference. 

The holding of the case is that a transfer by a parent corporation to a sub- 
sidiary corporation will not be set aside as a preference at the suit of creditors 
of the parent corporation. The crucial factor in the holding was the fact that the 
transfer was from a parent to its own subsidiary. As the Court, speaking through 
Judge Edgerton, stated (page 339-340): (Continued on next page) 
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Plaintiff urges this Court not to countenance the double dealing described 
above and to follow the great weight of soundly reasoned authority holding 
that an insolvent corporation may not prefer a director or managing 
officer. | 


Brief mention must be made of Sanford Fork and Tool Co. v. Howe, 
Browne and Co., 157 U.S. 312, upon which defendants place heavy, but 


misplaced, reliance. Defendants cite the case in the following language: 
| 
"In that case a mortgage was given by an insolvent corporation 
to secure loans made to it by certain of its officers and direc- 
tors."" (Br., p. 27). 


This is a totally misleading statement of the case as is made clear by 


the following quotation appearing at p. 318 of the opinion, immediately 
following the quotation set forth in defendants’ brief: 


But, passing from the relations of creditors to the corpora- 
tion and its stockholders, it is one of the vexed questions of 
the law as to how far the duty of the corporation and its 
directors to creditors interferes with the otherwise conceded 
power of a debtor to prefer certain of his creditors. Into a 
discussion of this question in its length and breadth we deem 
it unnecessary now to enter, for the facts of this case remove 
many of the embarrassments that often attend such questions. 
This is not like the case of Sutton Mfg. Co. v. Hutchinson, 63 
Fed. Rep. 496, decided by the U.S. Court of Appeals for the 
7th Circuit, in which the directors of a corporation, insolvent 
and intending to discontinue business, gave a mortgage to 
secure certain of their number who happened to be creditors, 
and thus attempted to secure a preference in behalf of them- 
selves. Nor is it the case of the directors of a corporation 


20 (Continued from preceding page) 


"Much of appellant's argument proceeds as if it were immaterial 

which was the holding corporation and which the subsidiary. 

There is danger that a sole stockholder will take advantage of 

his corporation, and so of its creditors, and rules have grown 

up to check that danger. It is less likely that a corporation will 

take advantage of its sole stockholder, and so of his creditors; 

and the same rules do not apply. Appellant's position is that the 

tail wagged the dog. Actually, the wagging was of the normal sort." 

The cited case would be relevant here only if this were a suit by a creditor 

of Powell alleging that Powell had transferred funds to his creditor, Ferro, and 
that this was a preference which can be set aside by the creditor of|Powell. In 
other words, Brownely v. Peyser is precisely the converse of the instant case, 
and thus, for the reasons stated by Judge Edgerton, has no application to this case. 
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in fact insolvent, though continuing and expecting to continue 
in business, executing a mortgage on the property of the cor- 
poration to simply secure themselves for a past indebtedness; 
for here the corporation, although insolvent within the rule 
that declares that insolvency exists when a debtor has not 
property sufficient to pay his debts, was still a going con- 
cern and intending to continue its business, and the mort- 
gage was executed not simply to secure directors and stock- 
holders for past indebtedness, but to induce them to procure 
a renewal or extension of paper of the company then maturing 
or about to mature, and also to obtain further advances of 
credit. 


In the instant case the corporation was insolvent (J.A. 20), it 
intended to discontinue business (J.A. 27, 29) and corporate funds were 
transferred to a director-managing-officer-sole stockholder who happened 


to be a creditor, thus attempting to secure a preference in behalf of him. 
The transfer of corporate funds to the creditor was simply in return for 
a past indebtedness. Thus, both of the situations distinguished by the 
Supreme Court in the Sanford Tool case are here present. Defendants' 


misleading citation and quotation from the case are reminiscent of the 
"ytmost frankness and candor" (Br. p. 17) with which Powell contends 
he treated plaintiff. 


The ruling of the District Court that the preference of Powell by 
Ferro was voidable at common law should be affirmed, on the ground 
that an insolvent corporation may not prefer a director or managing 
officer. 


Il. THE PREFERENCE OF POWELL BY FERRO IS VOID BY 
STATUTE (THE FRAUDULENT CONVEYANCE ACT) BE- 
CAUSE POWELL INTENDED THEREBY TO HINDER OR 
DELAY PLAINTIFF 


The District of Columbia Fraudulent Conveyance Act (D.C. Code, 
$12-401) provides, in pertinent part: 


Every. . . assignment. ..of.. . things inaction... 
with the intent to hinder, delay, or defraud creditors or 
other persons having just claims or demands... shall 
be void as against the persons so hindered, delayed or 
defrauded . . . provided, further, that the question of 
fraudulent intent shall be deemed a question of fact and 
not of law. 
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The statute applies in any one of three situations: An assignment 
with intent (1) to hinder creditors, or (2) to delay creditors, or (3) to 
defraud creditors. Under the statute, the fraudulent intent referred to 
is an intent to hinder creditors or delay creditors or defraud creditors. 
An assignment under which the intent of the assignor was to hinder a 
creditor is a fraudulent conveyance within the meaning of the statute. 
An assignment under which the assignor intended to delay a creditor is 
a fraudulent conveyance within the meaning of the statute. An assign- 


ment with actual subjective intent to defraud creditors is also a fraudu- 


lent conveyance within the meaning of the statute. In other words, fraud 


within the meaning of the fraudulent conveyance statute is a generic 
concept including not only situations in which actual subjective fraudu- 


lent intent is present, but also situations in which the debtor's intent 
was simply to hinder creditors or to delay creditors. | 


Defendants seek to avoid the force of this conclusion, which 
follows from the clear words of the statute, by reading into the statute 
words which are not there. Defendants state (Br. p. 12): "Title 12, 
Section 401, District of Columbia Code (1951) merely provides that in 
proving an alleged fraudulent conveyance ‘the question of fraudulent 
intent shall be a question of fact and not of law,' and, therefore, the 
prerequisite elements of fraudulent intent must be proved as a fact in 
each case, i.e., intentionally deceptive or false representations or 
practices on which the creditor relied to its prejudice.""72 There is 


| 
ae While Section 12-401 states that the question of fraudulent intent is a 
question of fact, it should be kept in mind that this court in construing this very 
statute has stated: 
"We conclude, therefore, that Section 1120 [the predecessor 
of 12-401] was not intended to change, and does not change 
the rule that parties shall be held to intend the natural and 
probable consequences of their acts. It follows that, if the 
inevitable consequences of a conveyance are to hinder, de- 
lay or defraud creditors, the court must so hold notwith- | 
standing the denial of such intent by the parties to such con- 
veyance." Barber v. Wilds, 33 App. D.C. 150 (Supreme | 
Court District of Columbia 1909). Accord, Snider v. Kelly, 


135 F.2d 817 (C.A.D.C.). 
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nothing in the statute which requires a showing of actual subjective 
fraudulent intent on the part of the assignor. In addition to the fact 

that nothing in the words of the statute requires such a result both this 
Court and the District Court have expressly held that under the fraudu- 
lent conveyance statute, it is not necessary to show a subjective fraudu- 
lent intent. Universal Dealers Co. v. Cromelin, 71 App. D.C. 234, 109 


—_———— 


F.2d 828, affirming, In re Nolan Motor Co., Inc., 25 F. Supp. 186 (D.C. 
22 
D.C.). 


The District Court has found as a fact that 


Powell certainly intended to hinder or delay his creditor, 
the plaintiff, when he used his inside position in the one-man 
corporation to transfer funds, which should have gone to the 
creditors, to himself as payment for his alleged loans to the 
corporation. (J.A. 21). 


Thus, the District Court has expressly found as a fact both the intent to 
hinder creditors and the intent to delay creditors, either of which con- 
stitutes the fraudulent intent required by the fraudulent conveyance statute. 
The District Court! did not find that subjective fraudulent intent was pres- 
ent, but this is not necessary to support a finding of a fraudulent convey- 
ance. 


32 
Cf. Taylor v. Mitchell, 80 Minn. 492, 83 N.W. 418, 420: 


= ——— 


"It may be conceded that when, in the ordinary course of busi- 
ness of the solvent corporation, money becomes due to one of 
its directors, he may rightfully receive payment or security 
therefor, or prosecute all proper remedies to secure such 
payment, provided that in doing so he acts in good faith, and 
in no manner for the corporation. But when the corporation 
is insolvent, its directors who are its creditors cannot secure 
to themselves any advantages or preference over other cred- 
itors. They cannot thus take advantage of their fiduciary 
relation, and deal directly with themselves, to the injury of 
others in equal right. If they do, equity will set aside the 
transaction at the suit of creditors of the corporation, or 
their representatives, without reference to the question of 
any actual fraudulent intent on the part of the directors, for 
the right of the creditors does not depend upon fraud in fact, 
but on the violation of the fiduciary relation of the directors." 


21 


All of the policy arguments set forth in Argument I, sup ra, with 


respect to common law preference likewise support the conclusion that 
the preference constituted a fraudulent conveyance. The finding of fact 
by the District Court of intent to hinder or delay plaintiff is supported 
by the secret appropriation of the funds of the insolvent corporation by 
Powell, and the careful concealment of these facts from plaintiff. In 
particular, it is fair to ask, if Powell did not intend to hinder or delay 
plaintiff, why did he not frankly and honestly advise plaintiff of what he 
had done? Why did Powell not tell plaintiff that Ferro had paid him 
$11,000.00? Why did Powell not tell plaintiff that Ferro had only $368.68 
in its treasury? (J.A. 20). All of the facts make clear that Powell's 
persistent purpose was to hinder or delay plaintiff. This case is mute 


testimony of how well he has so far succeeded. 


The District Court correctly held that the transfer of funds was 
a fraudulent convieyenre within the meaning of the statute; its patemes 
should be affirmed.” 


Il. THE STATUTE OF LIMITATIONS DOES NOT BAR PLAINTIFF'S 
COMPLAINT i 


Defendants pleaded the three year statute of limitations as an 
affirmative defense. (J.A. 15). The District Court ruled as follows 
(J.A. 18-19): 


Looking to the statute of limitations issue first, the rule in 
the District of Columbia is that the three year statute of 
limitations in actions where fraud is claimed begins to run 
only upon discovery of facts out of which the fraud arises, 

or at such time as the facts should have been discovered in 
the exercise of due diligence. Wiren v. Paramount Pictures, 


92 U.S. App. D.C. 347. 
* * 


= At the very least it cannot be said that the finding of fact by the District 
Court of intent to hinder or delay plaintiff is "clearly erroneous" cue the 
meaning of Fed. R. Civ. P. 52(a). 
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There is nothing in this record which indicates that plaintiff 

knew or should have known about the use made of the proceeds 

of the sale to Dewey Brothers by Ferro, Inc., and Powell more 

than three years prior to the filing of this action in November, 

1957. Therefore the statute has no application in this suit. 
Defendants (Br. pp. 14-18) argue in this Court that the statute of limita- 
tions barred the action because plaintiff was on notice more than three 
years prior to the institution of suit of the facts upon which its claim is 


based. 


Defendants' contention cannot be sustained because it flies in the 
face of a square finding of fact by the District Court to the contrary, 
which finding of fact may be reversed by this Court only if it is "clearly 
erroneous."@4 The District Court found as a fact that there is nothing 
in this record to indicate that plaintiff knew or should have known about 
the preference of Powell by Ferro more than three years prior to the 
filing of the action. (J.A. 19). Despite the fact that defendants have not 
brought before this Court any transcript of evidence nor have defendants 
brought before this Court more than a very small number of the document- 
ary exhibits in evidence at the trial, defendants attempt here to attack this 
finding of fact. 


Plaintiff views with incredulity defendants' repeated statements 
(Br.pp, 16, 17), in attacking this finding of fact, that defendants revealed 
all of the material facts to plaintiff "with utmost frankness and candor" 
in a letter of March 1954. (J.A. 31-33). As the District Court found 
(J.A. 18-19) 


By no stretch of the imagination did this letter indicate that 
Powell had used in excess of $11,000 of the approximate 
$17,000 proceeds of the sale to Dewey Brothers to satisfy 
Ferro's indebtedness to him, nor was plaintiff given such 
information as should have put plaintiff on guard as to what 
transpired. What in fact transpired was not revealed until 
March or June of 1957. 


2 Rule 52(a), Federal Rules of Civil Procedure, provides: 
"Findings of fact shall not be set aside unless clearly 
erroneous, and due regard shall be given to the oppor- 
tunity of the trial court to judge of the credibility of 
the witnesses." 
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This finding is clearly supported by the letter itself (J.A. 31-33) which 
breathes not a word about the transfer of funds to Powell or about the 
$368.68 which was all there then was in the Treasury of Ferro. (J.A. 20) 25 
In fact the only payments reflected in the letter are payments of customs 
and storage charges totalling some $6,000.00 (J.A. 32, 33), There is 
nothing in the letter indicating payment of any other creditors, let alone 
payment to Powell. In retrospect, it is clear why these key facts were 

not disclosed, for if they had been, plaintiff would have sued Powell 
individually and Powell would have been deprived of his opportunity to 
assert the statute of limitations. 


Defendants contend (Br. pp. 14-18) that notice to plaintiff of the 
fact that Powell had been preferred by Ferro was not necessary in order 
to start the running of the statute of limitations. This contention goes to 
the heart of the case both with respect to the statute of limitations issue 
and with respect to the merits. On both issues defendants’ entire brief 
is devoted almost solely to constant reiteration of the general rule that 
an insolvent corporation may prefer one creditor over another. As has 


been pointed out in argument, supra, (pp. 11 to 14), this general rule 


is qualified by another general rule which is that an insolvent 

corporation may not prefer a director or managing officer over 
another creditor. The general rule that an insolvent corporation 
may prefer one creditor over another is followed in the District of 


ao Defendants' attempt in this court to construe Powell's letter of March 29, 
1954 to plaintiff (J.A. 31-33) as being a statement to plaintiff that Ferro had no 
funds and would not pay plaintiff anything because it had no funds is not only an 
interpolation into the letter of facts not there present but is clearly an afterthought 
as is made clear by paragraph 11 of the pleadings. Paragraph 11 of plaintiff" 8 

’ complaint alleged "that thereafter defendant Ferro, Inc. refused to pay the pur- 
chase price of said windows on account of alleged defects and alleged late delivery 
of certain of the said windows." (J.A. 5). Defendants’ answer to paragraph 11 
states: "Defendants admit that defendant Ferro, Inc. refused to pay the purchase 
price for the windows called for in the aforesaid three contracts between Ferro, 
Inc., and plaintiff because of plaintiff's defaults in failing to deliver the windows 
within the time stated in the aforesaid contracts when it was stipulated that time 
was of the essence, and because it was subsequently discovered that the windows 
were defective and failed to meet the manufacturing standards required by the 
contracts." (J.A. 13). This admission in the answer, which is repeated in the 
answer to paragraph 12 of the complaint (J.A. 14), is a clear and accurate state- 
ment of the correspondence (J.A. 30-38). Powell's afterthought attempt to read 
into the correspondence a notification to plaintiff which is not there should not be 
countenanced. 
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2 
Columbia. e Until this case, there have been no reported cases in the 


District of Columbia involving the question of whether an insolvent 
corporation may prefer a director or managing officer. Therefore, 
clearly, the facts that Ferro was insolvent and that Ferro had preferred 
Powell, an insider, were the key facts which would make possible a claim 
for relief by plaintiff. These facts were the sine qua non of plaintiff's 
action. Since plaintiff had neither notice nor knowledge of these crucial 
facts until 1957, it must follow that plaintiff's complaint is not barred by 
the statute of limitations. 


The decision of the District Court on the statute of limitations issue 
can be alternatively supported on the ground that the statute of limitations 
does not begin to run against an action by a creditor to recover the assets 
of a corporation withdrawn from the corporation until the plaintiff has 
knowledge or reason to know that the assets of the corporation will not 
be sufficient to satisfy his claim 2” Weil v. Defenbach, 31 Idaho 258, 265, 
170 Pac. 103 and cases cited therein (action against corporate stockholder 
to recover assets of corporation).”° Plaintiff did not know until 1957 
either that Ferro was insolvent, or that Ferro had preferred Powell. 
Plaintiff's primary claim for relief was against Ferro; plaintiff's claim 
for relief against Powell was a secondary claim, which is good only by 
reason of the transfer by Ferro, when insolvent, to Powell. In such 
circumstances, the statute of limitations on the secondary claim against 
Ferro should begin to run no earlier than the date of notice to plaintiff 
of Ferro's insolvency and the preference to Powell. This notice was in 


26 See Footnote 15, supra, 
a Although plaintiff need not go so far, the strict rule is that the statute of 
limitations does not begin to run until execution against the debtor is returned 
unsatisfied. Taylor v. Bowker, 111 U.S. 110. 


ae Cf. Breneman v. Herdman, 35 App. D.C. 27; Chiswell v. Johnston, 55 APP. 
D.C. 3; 29 Fed. 681; Williams v v. Clemons, 173 S.E. '718 (Ga. );. Storer Storer v. 
Ripley, 171 N.¥S. 2d 14. 
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| 
March or June of 1957. (J.A. 19). Thus, this action, in November 
1957 (J.A. 19) is timely.” | 
| 
There is yet another alternative upon which to support the ruling 
below that the statute of limitations had not run. In view of the secondary 


nature of the plaintiff's claim for relief against Powell, the statute of 
| 


limitations should not begin to run until plaintiff obtained judgment 
against Ferro in February 1957. (J.A. 18). This is a "Creditor's Bill 
in Aid of Execution of Judgment." (J.A. 3). Such a Bill necessarily 
presupposes a judgment. Hence, the action, in November 1957 (J.A. 19) 


is timely. 


Defendants argue (Br. p. 14-15) that plaintiff could have sued 
Powell before obtaining a judgment against Ferro. Whether or not a 
creditor may sue the transferee of his debtor before obtaining judgment 
against the debtor, it by no means follows that the creditor must then 
sue the transferee. If the debtor's insolvency and the fact of transfer 
are both known, to require the creditor to obtain judgment against the 
debtor is to require a useless act. Where these facts are not known, 
the creditor should not be required to sue all persons who might con- 
ceivably be transferees of the debtor. Such a requirement is particularly 
difficult to justify where the debtor is resisting payment on the merits, 


on the ground of breach of contract. 


Defendants are seeking to reverse the order of ordinary legal 
process and require execution before judgment. This procedure would 


encourage delaying tactics by debtors and would require a creditor 
| 


| 
oo The position urged in the text can be tested by the following example. 

Suppose that plaintiff's claim against the corporation had been upon an instru- 
ment under seal, as to which the statute of limitations is twelve years. D.C. 
Code, §12-201. Suppose further that the insolvent corporation preferred Powell 
and that it had no assets with which to pay its creditor. If the theory advanced 
by defendants is correct, the creditor's claim against Powell is barred three 
years after the preference. Such conduct should not be so rewarded. 
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when suing his debtor to join as parties all persons who might conceiv- 
ably be transferees of the debtor. No policy of the law justifies such a 
result. 


CONCLUSION 


For the foregoing reasons, the judgment of the District Court 
should be affirmed in all respects and appellee should be awarded its 
costs of this appeal. 


Respectfully submitted, 


HARRY M. PLOTKIN 
JOHN J. SEXTON 
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APPELLANTS* PETITION FOR REHEARING 

The appellants petition the Court to grant a rehearing in 
the above-entitled cause, and upon a rehearing and further con= 
sideration hereof that the judgment entered herein on April 28, 
1960, be reversed and entered in favor of petitioners, and for 
grounds of this petition state as follows: 

1. In holding that the District Court's finding "is not 
clearly erroneous" and should therefore not Delcevensedl this 
Court has erroneously treated the District Court's finding as one 
of fact based upon conflicting evidence. This is not the case. 

2. The District Court's so-called "finding" was actually 


its conclusion of law based upon undisputed facts, and, there- 


fore, this Court erred in sustaining it as a finding of fact on 


the ground that it "is not clearly erroneous." 

3. The District Court states in the next to the last 
paragraph of its opinion (JA 21) that the sole basis for its 
conclusion that appellants intended "to hinder and delay" ap- 
pellee as a creditor was the undisputed fact that the bona fide 


creditor preferred (Powell), was also the sole stockholder and 
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managing officer of the corporate debtor (Ferro), and, therefore, 
used his “inside position in the one man corporation” to obtain 
the preference in the repayment of the corporate debts owed to him 
personally. These facts have never been disputed. 

4. As pointed out by Professor Glenn in his authoritative 
book "The Law of Fraudulent Conveyances,” (Sec. 6, 2. 10) in dis- 
cussing statutes, such as D. C. Code § 12-401, making the question 
of the grantor's intent one of fact: 


™here, in the given case, there is no real dispute 
of fact, the question becomes one of law." 


5. This Court has, therefore, affirmed the District 


Court's erroneous conclusio. or law (that the preference of a bona 
: ? one 


fide creditor under tnese undisputed factual circumstances is a 
fraudulent conveyance in violation of D. C. Code § 12-401) on the 
inapplicable ground that it is "not clearly erroneous." 

6. The resulting decision of this Court is in direct con- 
flict with principles of law laid down in its previous decisions 
and in decisions of the United States Supreme Court under this pro- 
vision of the D. C. Code, that "it is neither immoral nor illegal 
for a failing debtor to prefer one creditor over another," Merrillat 
v. Hensey, 221 U.S. 333, affirming 32 App.D.C. 73; and that under 
D. C. Code § 12-401 a corporate debtor has the same right as an in- 
dividual debtor to prefer one creditor over another, Hannan v. 
Hardee, 63 App.D.C. 76, 69 F2d 394; Brownley v. Peyser, 69 App.D.C. 
56, 98 F2d 337. The resulting decision is also in conflict with the 
ruling of the Supreme Court in Sanford Fork & Tool Co. v. Howe, 
Brown and Company, 157 U.S. 312, that a failing corporate debtor 
may prefer its own officers in the repayment of bona fide 
indebtedness. 
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7. The Court's three-sentence per curiam opinion of 
April 28, 1960, having the effect of affirming the District 
Court's erroneous conclusion of law which is in patent conflict 
with the principles of law laid down in the previous decisions 
of this Court, will only lead to confusion and future Litigation 
in this field of the law in the District of Columbia. | 
Respectfully submitted, 
ff | 
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Appellant pro se, "and as 


Attorney for Agpeltens 
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doing so believe this petition for rehearing should first be 


filed. 
v-4 


BOLLING R. POWELL, JR. 


CERTIFICATE OF SERVICE 
I certify that a copy of the foregoing petition was 
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Appellants' Petition for Rehearing simply repeats arguments made 


by Appellants in their brief which have already been considered by the 

Court. All of the cases cited by Appellants were cited in their brief and 

were discussed in Appellee's Brief. Since the Petition for Rehearing 

contains nothing not previously presented to and considered by the Court, 

it should be denied. | 
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Letter dated April 13, 195k, to the 
defendants from plaintiff 


Defendants' Exhibits 48 - 49. . 
Letter dated September 10, 1954, from “plaintiff 
to defendants 


Defendants’? Exhibits 50 = 51. «. « «© » 0 © © © « © 
Letter dated November 2, 1954, from 
defendants to plaintiff 


IN THE 
UNITED STATES COURT OF APPEALS 


for the 
DISTRICT OF COLUMBIA CIRCUIT 


No. 15,533 


FERRO, INC., and 
BOLLING R. POWELL, JR., ippeiante: 


Ve 


JOHN THOMPSON BEACON WINDOWS, LTD., Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


Joint Appendix 


Docket Entries 


Summons, copies (2) and copies (2) of Complaint 
issued ser. 11-26-57 


Amended Complaint c/m 3-5-58 filed 


Answer of defts. #1 & 2 to amended complaint 
c/m' 3-11-58 filed 


Heard and taken under advisement. Pltf. brief to 
be presented in one week. Deftts. brief to be 
presented in two weeks thereafter. (Rep: E. 
Markwalter ) Curran, J. 


Memorandum opinion in re finding for pltf. 
{order to be presented) (N) Curran, J. 


Judgment for pltf. John Thompson Beacon Windows ,2/ 


Ltd., v. defts. Ferro, Inc., and Bolling R. Powell, 
Jr., for $12,030.76; execution stayed until final 
disposition of appeal; supersedeas bond fixed at 
$12,030.76 Curran, J. ) 


Notice of appeal by defts. from order 11-24-593 
deposit $5.00 by Powell copy to Berg, Fox and 
Arent filed 


Supersedeas bond of Bolling R. Powell, Jr., with 


Fidelity and Casualty Co. of N.Y. surety for 
$12,500.00 approved. (fiat) Curran, J- 


$$ 


1/ As revised to correct error in docket entry- 


Pleadings 
(Filed March 10, 1958] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOHN THOMPSON’ BEACON WINDOWS, 
Wolverhampton, England, ; 
Plaintiff, 


Ve 


FERRO, INC., - 
17h1 K Street, N. W., Civil Action 


Washington, D. C., — No. 2924-5 
and 
BOLLING R. POWELL, JR.,; 
1616 32nd Street, N.W., 
Washington, D. C., 
Defendants. 
AMENDED COMPLAINT 


(Creditor's Bill in Aid of Execution of Judgnent 


Plaintiff, as and for its complaint herein, alleges?- 
AS_AND FOR A FIRST CAUSE OF ACTION 

1. That at all times hereinafter mentioned, plaintitt JOHN 
THOMPSON BEACON WINDOWS, LTD., was and still is a een duly 
organized under the laws of the United Kingdom. 

2. Upon information and belief, that at all times herein- 
after mentioned, the defendant FERRO, INC., was and still isa 
corporation duly organized under the laws of the State of Delewares 


having its principal place of business in the District of Columbia. 
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3. Upon information and belief, that at all the times 
hereinafter mentioned, defendant BOLLING R. POWELL, JR. was 


the owner of all of the issued and outstanding stock of defen- 
dant FERRO, INC., except that prior to February 1952, defendant 
BOLLING R. POWELL, JR. was the owner of one-half of the issued 
and outstanding stock of defendant FERRO, INC. 

4. Upon information and belief, that at all times here- 
inafter mentioned, defendant BOLLING R. POWELL, JR. was an 


officer and director of, and attorney for, defendant FERRO, INC. 

5. That defendant FERRO, INC. agreed to purchase certain 
windows from plaintiff pursuant to written contracts dated 
January 2, 1952 and February 13, 1952. 

6. That in or about the month of July 1952, defendant 
FERRO, INC., advised plaintiff that it did not consider itself 
bound by the terms of the aforesaid contracts on account of 
plaintiff's alleged failure to make timely delivery of the said 
windows and requested plaintiff's assistance and cooperation in 
arranging for a resale of the windows to minimize or avoid losses 
to both plaintiff and itself. 

7. That ‘in or about the month of August, 1952, defendant 
FERRO, INC., accepted delivery of the said windows from plain- 
tiff but failed and refused to pay the purchase price therefor. 

8. That'in or about the month of November 1953, defendant 
FERRO, INC., with the cooperation and assistance of plaintiff, 
sold the said windows, together with other merchandise previously 


purchased by defendant FERRO, INC. from plaintiff to Dewey Broth- 
ers, Inc. of Goldsboro, North Carolina for the sum of Seventeen 
Thousand Dollars ($17,000.00). 

9. That in or about the month of November 1953, defendant 
FERRO, INC., promised to settle its account with plaintiff as 
soon as defendant FERRO, INC. received final payment for the 
said windows from Dewey Brothers, Inc. 2 

10. That final payment for the said windows was received 
by defendant FERRO, INC., from Dewey Brotherss Tacos in or about 
the month of March 1954. | 

11. That thereafter defendant FERRO, INC. refused to pay 
the purchase price of said windows on account of alleged defects 
and alleged late delivery of certain of the said windows. 

12. That in or about the month of December 1954, plaintife 
demanded that defendant FERRO, INC. submit to arbitration, in 
accordance with the terms of the aforesaid written contracts, the 
dispute arising from the refusal and failure of defendant FERRO, 
INC. to pay to plaintiff the purchase price of the said windows. 

13. That upon the failure and refusal of defendant FERRO, 
INC. to submit the matter to arbitration, as aforesaid, plaintiff 
in or about the month of March 1955, served and filed a petition 
in the United States District Court for the District of Columbia, 
to compel the defendant FERRO, INC. to proceed to arbitration. 

14. That on or about the 22nd day of June 1956, the United 
States District Court for the District of Columbia ordered and 
directed defendant FERRO, INC. to proceed to arbitration. 


15. That in or about the month of January 1957, an award 


was made in favor of plaintiff and against defendant FERRO, INC. 
for the sum of $10,965.54. 

16. That upon a demand by plaintiff for payment of the 
aforesaid arbitration award, defendant BOLLING R. POWELL, JR. 
notified counsel for plaintiff that defendant FERRO, INC. was 
Nunable to respond to the award made by the arbitrators". 

17. That on or about the llth day of February 1957 a judg- 
ment was duly entered in favor of plaintiff and against defendant 
FERRO, INC. in the United States District Court for the District 
of Columbia, in the sum of $10,965.54 upon the aforesaid arbitra- 
tion award, and the said judgment was duly filed and docketed in 
the office of the Clerk of the United States District Court for 
the District of Columbia on the 1lth day of February 1957. 

18. That in or about the month of March 1957, plaintiff 
took the deposition of BOLLING R. POWELL, JR. in aid of the said 
judgment. 

19. That in the said deposition, defendant BOLLING R. POWELL, 
JR., revealed that defendant FERRO, INC. had been paid as follows 
by Dewey ieetics Ine. for the said windows’ 

$4,357.10 in or about the month of December 1953 

' by check made payable to the order of 
defendant FERRO, INC. 

$4,280.00 in or about the month of January 1954 

' by check made payable to the order of 
defendant FERRO, INC. 

$8,077.43 in or about the month of March 1954 by 


check made payable to the order of 
defendant FERRO, INC. 


20. That in the said deposition defendant BOLLING R. 
POWELL, JR. revealed that defendant FERRO, INC., upon receipt 
of the aforesaid checks, endorsed and transferred each of the 
aforesaid checks to defendant BOLLING R. POWELL, JR. on account 
of alleged claims of defendant BOLLING R. POWELL, JR. against 
FERRO, INC. : 

21. That the endorsements and transfers of the said 
checks to defendant BOLLING R. POWELL, JR., as aforesaid, were 
made without the knowledge or consent of plaintiff. : 

22. Upon information and belief, that at the time the 
aforesaid endorsements and transfers were made, defendant FERRO, 
INC. was insolvent or its insolvency was imminent. 

23. That the aforesaid endorsements and transfers were made 
with the intent to give an unlawful preference to defendant 
BOLLING R. POWELL, JR. over other creditors of defendant FERRO, 
INC., including this plaintiff. 3 

24. That at the time of the said endorsements and transfers 
defendant BOLLING R. POWELL, JR. had full knowledge and notice of 
this plaintiff's claim against defendant FERRO, INC. 

25. Upon information and belief that the aforesaid endorse- 
ments and transfers were made by defendant FERRO, INC. and ac- 
cepted by defendant BOLLING R. POWELL, JR. with the intent to 
hinder, delay and defraud the creditors of defendant FERRO, INC., 


including this plaintiff. 


26. That plaintiff had no knowledge or notice of the afore- 
said endorsements and transfers until the deposition of defendant 
BOLLING R. POWELL, JR., in or about the month of March, 1957. 

27. That by reason of the premises plaintiff has been dam- 
aged in the sum of $10,965.5i+, with interest thereon from the 
llth day of February, 1957. 


AS AND FOR A SECOND CAUSE OF ACTION 

28. Plaintiff repeats and realleges all of the allegations 
contained in Paragraphs 1 through 26 with the same force and 
effect as if fully set forth herein. 

29. That defendant FERRO, INC. was organized and incorpor- 
ated in or about the month of December 1950 solely for the purpose 
of buying plaintiff's products and reselling the same. 

30. That defendant FERRO, INC. has engaged in no business 
other than business relating to plaintiff's products. 

31. Upon information and belief, that all of the outstanding 
shares of capital stock of defendant FERRO, INC. were issued for 
services allegedly rendered or to be rendered to it by the 
shareholders. 

32. Upon information and belief, that no consideration was 
paid to defendant FERRO, INC. for the issuance of the said shares 
of stock other than the alleged services rendered or to be ren- 


dered to it by the shareholders. 


33. That in or about the month of November 1951, defendant 


FERRO, INC. purchased certain windows from plaintiff. 
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34. Upon information and belief, that defendant FERRO, 

INC. had no funds or other assets with which to make payment for 
the said windows and defendant BOLLING R. POWELL, JR. made 
payment to plaintiff for the said windows out of his personal 
funds in or about the month of January 1952. 

35. Upon information and belief that all other debts and 
obligations incurred in the name of FERRO, INC. were to the ex= 
tent of payment thereof paid by defendant BOLLING R. POWELL, JR. 
out of his personal funds. : 

36. Upon information and belief, that the shareholders 
and Board of Directors of defendant FERRO, INC. held no meetings 
other than the incorporator'ts meetings and that defendant 
BOLLING R. POWELL, JR. conducted all negotiations and transactions 
relating to the purchase and sale of the aforesaid windows as well 
as all other corporate business of defendant FERRO, INC. 

37. Upon information and belief that defendant FERRO, INC. 
never intended to and never did come into operation as an entity, 
separate and distinct from BOLLING R. POWELL, IR, and had no 
purpose or will of its own. | 

38. That the acts and conduct of the defendant FERRO, INC. 
were the acts and conduct of defendant BOLLING R. POWELL, JR. and 
that for all irtents and purposes defendant FERRO, INC. was and 
still is the alter ego of defendant BOLLING R. POWELL, RR. 

39. That defendant BOLLING R. POWELL, JR. was the real party 


in interest in the aforesaid transactions conducted in the name of 
defendant FERRO, INC. | 


10 


40. Upon information and belief, that defendant BOLLING R. 
POWELL, JR. caused defendant FERRO, INC. to participate in the 
aforesaid transactions solely to further his own personal and 
individual interests and with the intent to defraud plaintiff. 

41. That by reason of the premises the plaintiff has been 
damaged in the sum of $10,965.54 with interest thereon from the 
1st day of December, 1953. 

WHEREFORE, plaintiff demands judgment as follows’ 

1. That the transfers made by defendant FERRO, INC. to 
defendant BOLLING R. POWELL, JR., as aforesaid, be declared null 
and void and of no effect as against plaintiff, and that plaintiff 
have judgment against the defendants for costs. 

2. That the Court declare that the defendant FERRO, INC. 
never existed as an entity separate and distinct from defendant 
BOLLING R. POWELL, RR, and order that the judgment entered on 
or about February 11, 1957 in favor of plaintiff and against 


FERRO, INC. be enforced against defendant BOLLING R. POWELL, JR., 


together with interest thereon and costs herein. 
3. That plaintiff be given such other relief as the Court 
deems appropriate. 
BERNARD B. SMITH 
460 Park Avenue 
New York 22, New York 
HARRY M. PLOTKIN 
Berge, Fox & Arent 
1002 Ring Building 
Washington 6, D. C. 


Attorneys for Plaintiff 


11 


[Filed March 12, 1958] 
ANSWER OF DEFENDANTS FERRO, INC., 
AND BOLLING R. POWELL, JR., 
TO AMENDED COMPLAINT 
FIRST DEFENSE 
The amended complaint, and each cause of action therein 
contained, fails to set a claim against defendants, or either of 
them, upon which relief can be granted. 


SECOND DEFENSE 
Defendants hdmit the allegations contained in paragraphs 
2, &, 10, 13, 14, 15, 16, 18 and 19. 
Defendants deny the allegations contained in eneeoanes 9; 
21, 22, 23, 25, 26, 27, 29, 30, 31, 32, 35, 36, 37, 38, 39, 40 
and 41. 


With respect to the following paragraphs in the amended 


complaint, the defendants allege: 

Paragraph "1." Defendants are without knowledge or infor- 
mation sufficient to form a belief as to the truth of the allega- 
tions contained in paragraph "1." 

Paragraph "3." Defendants deny that the defendant Bolling 
R. Powell, Jr., was the owner of all of the issued and outstanding 
stock of Ferro, Inc., but admit that from the date of the forma- 
tion of the corporation the defendant Bolling R. Powell, Jr., has 
owned five thousand (5,000) sharesor fifty percent (50%) of the 
issued and outstanding stock of the corporation, the remaining 
five thousand (5,000) shares being owned by and issued to one 
Arne Rock; that subsequent to the formation of the corporation 
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said Arne Rock pledged his five thousand shares as security for 
his personal note to a third person, which note was endorsed by 
defendant Bolling R. Powell, Jr.; that in February 1952 said 

Arne Rock having defaulted on his note, said defendant Bolling R. 
Powell, Jr., paid it in discharge of his obligation as endorser, 
and said third person delivered the five thousand shares of stock 
in the name of Arne Rock to Bolling R. Powell, Jr.; that these 
five thousand shares of stock remain in the possession of Bolling 
R. Powell, Jr., standing in the name of Arne Rock and endorsed in 
black by said third person acting pursuant to a power of attorney 
granted him by Arne Rock, said shares being subject to redemption 


by Arne Rock by payment to Bolling R. Powell, Jr.,of the amount 


of the aforesaid note. 

Paragraph "5." Defendants admit that Ferro, Inc., agreed 
to purchase certain windows from plaintiff pursuant to written 
contracts dated January 2, 1952, and February 13, 1952, and in 
addition pursuant. to a third contract dated November 14, 1951. 

Paragraph "6." Defendants admit that in July 1952 defen- 
dant Ferro, Inc., not having received delivery of the windows 
pursuant to the terms of the aforesaid contracts, notified 
plaintiff that defendant, Ferro, Inc., would not be bound by 
the terms of these contracts; that it would hold plaintiff fully 
responsible for all damages suffered by it; and that it proposed 
to attempt to dispose of the windows on the best terms possible, 


in order to minimize damage. 
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Paragraph "7." Defendants admit that the aforesaid windows 
were delivered to the defendant Ferro, Inc., by the plaintiff in 
the month of August 1952 and that the defendant Ferro, Ine., 
accepted delivery on the basis of its July 1952 notice to plain- 
tiff as described in the answer to paragraph 6 herein immedi ately 
above. ; 

Paragraph "8." Defendant Ferro, Inc., admits that in the 
month of November 1953, after approximately fifteen (15) months * 
effort on its part, it negotiated a sale of the aforesaid windows 
to Dewey Bros., Inc., of Goldsboro, North Carolina, which firn, 
as the result of the efforts of the defendant Ferro, Ince, without 
any compensation from plaintiff, had become the importing agent 
and representative of the plaintiff in this country and had placed 
large orders for windows with plaintiff; defendants further allege 
that because of manufacturing defects in the windows, Dewey Bros., 
Inc., paid only Seventeen Thousand Dollars ($17,000.00) for the 
aforesaid windows purchased by defendant Ferro, Inc., from 
plaintiff, and plaintiff was fully advised of this. : 

Paragraph "11." Defendants admit that defendant Ferro, Ine., 
refused to pay the purchase pricefor the windows called for in the 
aforesaid three contracts between Ferro, Inc., and plaintiff be- 
cause of plaintiff's defaults in failing to deliver the windows 
within the time stated in the aforesaid contracts when it was 
stipulated that time was of the essence, and because it was sub- 


sequently discovered that the windows were defective and failed 


to meet the manufacturing standards required by the contracts. 
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Paragraph "12." Defendants admit that in or about the 
month of December 1954 plaintiff demanded that defendant Ferro, 
Inc., submit to arbitration, in accordance with the terms of the 
aforesaid original written contracts, the dispute arising from 
the refusal of Ferro, Inc., to pay the plaintiff the purchase 
price called for in said contracts for these windows, which re- 
fusal to pay on the part of the defendant Ferro, Inc., was based 
upon plaintiff's defaults in delivery schedules and manufacturing 
standards and defendant Ferro, Inc.*s notification to plaintiff 
of July 1952. 

Paragraph "20." Defendants admit that upon receipt of the 
checks referred to in paragraph 19 of the amended complaint de- 


fendant Ferro, Inc., endorsed and transferred the aforesaid 


checks to the defendant Bolling R. Powell, Jr., for the purpose 


of liquidating cash advances made by defendant Bolling R. Powell, 
Jr., to defendant Ferro, Inc., and for the purpose of having 
defendant Bolling R. Powell, Jr., as attorney for Ferro, Inc., 
pay customs duties, storage and shipping charges and other liqui- 
dated claims of other creditors against Ferro, Inc., so that the 
aforesaid windows could be delivered by Ferro, Inc., to Dewey 
Bros., Ince 

Paragraph "24." At the time of the said endorsements and 
transfers of the aforesaid three checks of Dewey Bros., Inc., by 
defendant Ferro, Inc., to defendant Bolling R. Powell, Jr., 
defendants admit that plaintiff had an unliquidated claim of unknown 
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| 
amount against defendant Ferro, Inc.; that subsequent to defen- 
dant Ferro, Inc.'s notice of July 1952 plaintiff had offered the 
aforesaid windows to Ferro, Inc., at substantially reduced prices, 
all of which offers had been: rejected by defendant Ferro, Inc.; 
and that at the time of said endorsements Ferro, Inc., had an 
unliquidated claim against plaintiff for damages suffered by it 
as the result of plaintiffts defaults under these contracts, 
under which claim plaintiff owed Ferro, Inc., on balance. 

Paragraph "49." Defendants admit that defendant Ferro, Inc., 

did not have sufficient funds in January 1952 with which to pay 
the contract price of the windows covered by the contract of 
November 14, 1951 as aforesaid, and for this reason the defendant 
Bolling R. Powell, Jr., advanced to the defendant Ferro, Inc., 
the necessary funds to pay for this shipment of windows, taking 


defendant Ferro, Inc.'s note in the amount so advanced. 


Defendants deny each and every other allegation contained 


in the aforesaid paragraphs and in the amended complaint . 


THIRD DEFENSE 


The right of action set forth in the amended complaint and 


in each cause of action stated therein did not accrue within three 
| 
years next before commencement of this action. 
FOURTH DEFENSE 
Further answering, and as a complete separate defense on the 


ground of laches, the defendants say that the plaintiff was fully 
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aware of the facts involved in this transaction with respect to 


the financial condition of the defendant, Ferro, Inc.; the con- 


tractual defaults of the plaintiff; the negotiations between the 
defendant Ferro, Inc., and Dewey Bros., Inc.; the time of the sale 
of the windows to Dewey Bros., Inc., and the price obtained there- 
for; the payment by Ferro, Inc., of the liquidated claims against 
it by its creditors; the nature and amount of the claim of the 
defendant Ferro, Inc., against plaintiff; and at no time did it 
interpose any objection thereto; and relying thereon defendants 


proceeded as aforesaid. 


FIFTH DEFENSE 

For a further and separate defense, defendants allege that 
plaintiff is not acting in good faith in commencing this action, 
and comes before the court with unclean hands, knowing full well 
that its amended complaint and each cause of action stated therein ~ 
is unfounded, and has commenced this action for the purpose of 
ruining and destroying the business and professional reputations 
of the defendants to their substantial damage. 


WHEREFORE, defendants pray that plaintiff's amended complaint, 
and each cause of action stated therein, be dismissed and that de- 
fendants have such further and other relief as to this court may 
seem just and proper, together with the costs and disbursements 
of this action. 

Bolling R. Powell, Jr. 
Attorney for Defendants 


1741 K Street, Northwest 
Washington 6, D. C. 
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[Filed November 17, 1959] 
MEMORANDUM OPINION | 

This is an action requesting the aid of this Court in 
executing a prior judgment entered by this Court against Ferro, 
Inc., Washington, D. C. The relief requested by plaintiff is for 
payments made by Ferro, Inc. to Bolling R. Powell, Jr., in satis- 
faction of alleged preexisting debts to be declared illegal 
preferences, or transfers and therefore void and, as a conse- 
quence, that the Court direct Bolling R. Powell, in behalf of 
the Corporation, to pay the amount of the judgment, plus interest, 
to plaintiff. In the alternative plaintiff requests the Court to 
pierce the corporate veil and hold Powell personally liable for 
the judgment in favor of plaintiff. Defendant asserts as defenses, 
first, the statute of limitations and laches, and second, the pay- 


ment of a valid preexisting debt to a director is not an illegal 


preference or transfer. 
Ferro, Inc. was incorpa-ated in December 1950, with Bolling 
R. Powell, Jr. acting as Secretary-Treasurer and Director of the 
Corporation. At the inception of Ferro, Inc. the capital stock 
was equally divided between Powell (5000 shares) and one Arne 
Rock (5000 shares). Powell became sole owner of all the stock of 
Ferro, Inc., February 18, 1952 when he purchased the arenes issued 
to Rock from a third party who was holding the stock as collateral 
for a then defaulted loan made to Rock. From this time on Powell 


was the sole stockholder and managing director of Ferro, Inc. 
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On January 2, 1952 and February 13, 1952 Ferro, Inc. 
entered into contract numbers 211 and 213 for the purchase of 
casement type windows from the plaintiff. After some delay the 
windows were ultimately shipped by plaintiff to Ferro, Inc., and 
were subsequently sold by Ferro, Inc. to Dewey Brothers of North 
Carolina for the sum of $17,000. Ferro, Inc. refused to pay any 
part of the purchase price of the windows to the plaintiff upon 
demand and in fact used the greater part of the proceeds to repay 
alleged preexisting loans made by Powell to Ferro, Inc. The 
matter was submitted to an arbitration tribunal and after a hear- 
ing plaintiff was awarded $10,965.54 on January 16, 1957 and this 
award was reduced to judgment on February 11, 1957 in the District 
Court for the District of Columbia. 

Looking to the statute of limitations issue first, the rule 
in the District of Columbia is that the three year statute of 
limitations in actions where fraud is claimed begins to run only 
upon discovery of facts out of which the fraud arises, or at such 
time as the facts should have been discovered in the exercise of 
due diligence. Wiren v. Paramount Pictures, 92 U.S. App. D.C.347. 

The first indication plaintiff had that Ferro, Inc. would 
not pay even a discounted amount for the windows was upon receipt 
of a letter dated March 29, 1954 with an enclosed accounting state- 
ment from Powell! indicating the loss on the transaction to Ferro, 


Inc. and a proposed compromise settlement. By no stretch of the 


imagination did this letter indicate that Powell had used in 
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excess of $11,000 of the approximate $17,000 proceeds of the 
sale to Dewey Brothers to satisfy Ferro, Inc.'s indebtedness to 
him, nor was plaintiff given such information as should have put 
plaintiff on guard as to what transpired. What in fact trans- 
pired was not revealed until March or June of 1957. 

There is nothing in this record which indicates that 
plaintiff knew or should have known about the use made of the 
proceeds of the sale to Dewey Brothers by Ferro, Inc., and Powell 
more than three years prior to the filing of this action in 


| 
November of 1957. Therefore the statute has no application in 


this suit. 

There are cases in this jurisdiction which hold the common 
law rule that a person or corporation may prefer creditors as 
long as the preference is not clearly fraudulent. Merrillat Ve 
Hensey, 221 U.S. 333. These cases can be distinguished from the 
instant suit in that none of the cases involve the preference of 
a person who is the sole shareholder, sole controlling manager , 
and a director of the Corporation by the corporation he owns and 
controls. | 

Ferro, Inc. started its corporate existence in 1950 with a 
capitalization of from $500 to $1000. In order that rae Inc. 
could transact business Powell periodically, during the years 
1951 - 1953, advanced a total of $11,054.48 to the corporation. 
In return for these advances Powell received notes from Ferro, Inc. 


indicating that the advances were in fact loans to the Corporation, 


rather than additional capital contributions. November 1953 
found Ferro, Inc. with $3.73 in its treasury and $20,000 worth 
of casement type windows, the wholly unpaid for subject matter 
of contracts numbers 211 and 213 between plaintiff and defendant 


Ferro, Inc. 


The casement windows did not meet proper specifications 


and as a result, when Ferro, Inc. sold the windows to Dewey 
Brothers in November of 1953, only $16,714.33 was realized. Of 
the total realized Ferro, Inc. applied $11,054.48, plus interest, 
to the notes held by Powell, and after paying some operating 
expenses connected with the sale, $368.68 was left for deposit 
to the treasury of Ferro, Inc. Ferro, Inc. made no attempt to 
satisfy the debt owing to plaintiff as a result. of contracts 
numbers 211 and 213, from the proceeds of this transaction’. 

From the time of the sale by Ferro, Inc. to Dewey Brothers 
of the casement windows Ferro, Inc. has been unable to meet its 
financial obligations as they matured and, in an equity sense, is 
an insolvent corporation. Finn v. Meighan, 325 U.S. 300. 

The precise question concerning preference of a person who 
is a director and sole shareholder of an insolvent corporation has 
not been decided in the District of Columbia. The majority view, 
and the better view in this matter, is that a person who is a 
director or officer of an insolvent corporation cannot prefer 
himself to the detriment of third party créditors, 13 Am. Jur. 
Sec. 1271. Applying the majority rule to the facts in this suit, 
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the conclusion is that Powell created for himself an unfair and 


unlawful preference when he, acting for Ferro, Inc., used the 
majority of the proceeds of the sale to Dewey Brothers for the 
purpose of satisfying the indebtedness of Ferro, Inc. to himself. 

It would follow that, since Powell created for himself an 
unfair and unlawful preference over the third party creditors, 
Title 12, Sec. 401 of the District of Columbia Code prohibiting 
transfers with the intent to defraud, delay orhinder creditors 
would also apply. This Section of the District of Columbia Code 
voids all such transfers as against all persons so defrauded, 
delayed or hindered. This Section further provides that the 
question of intent is a question of fact and not of law. Powell 
certainly intended to hinder or delay his creditor, the plaintiff, 
when he used his inside position in the one-man corporation to 
transfer funds, which should have gone to the creditors, to him- 
self as payment for his alleged loans to the Corporation. For 
this reason, Title 12, Sec. 401 of the District of Columbia Code 
is applicable and the transfer is void as against plaintiff. 

The repayments of alleged loans totalling $11,054.48, plus 
interest, by Ferro, Inc., to Powell are therefore void transfers 
of funds and Powell is hereby directed to repay Ferro, Inc., the 
total amount he received as a result of the repayment of alleged 


loans. Plaintiff then may proceed in accordance with the 
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applicable statutes of the District of Columbia in the execution 
of its existing judgment against Ferro, Inc. Counsel for the 
plaintiff will prepare the proper judgment. 


EDWARD M. CURRAN 
Judge 


[Filed November 24, 1959] 
JUDGMENT 
Upon consideration of the pleadings and the oral and docu- 
mentary evidence offered at the trial and in accordance with the 
memorandum opinion filed on November 17, 1959, 
IT IS ORDERED, ADJUDGED, AND DECREED that 


1. Defendant Bolling R. Powell, Jr., pay to defendant 
Ferro, Inc., the sum of $12,030.76 


2. Execution of the aforesaid order directing the defendant 
Bolling R. Powell, Jr., to pay to defendant Ferro, Inc., the sum 
of $12,030.76 be and the same hereby is stayed until the final 
disposition of an appeal by the defendants in this case provided 
a supersedeas bond in the amount of $12,030.76, proper for the 
security of the rights of the plaintiff under this judgment, is 
filed by the defendant Bolling R. Powell, Jr., with his Notice of 
Appeal herein. 


Dated November 24, 1959. EDWARD M. CURRAN 
Judge 
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{Filed December 17, 1959] 
NOTICE OF APPEAL 

Notice is hereby given this 15th day of December! 1959, that 
FERRO, INC., and BOLLING R. POWELL, JR., the defendants above 
named, hereby appeal to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on 
the 24th day of November, 1959, in favor of JOHN THOMPSON BEACON 
WINDOWS, LTD., the plaintiff named above, against said defendants. 


Bolling R. Powell, IT, 
Attorney for Defendarits 
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Plaintiff's Exhibit 10 


Filing Fee $5.00 — STATE OF DELAWARE 
1952 ANNUAL REPORT - DELAWARE CORPORATION 
This report properly executed must be filed with the Secretary 
of State on or before January 6, 1953. File one duplicate with 
your resident agent; retain other for your record. For guidance 
in preparing this form, see Instructions. 8820 
NAME FERRO, INC. 1h33-23 Received & Filed 
ADDRESS Dec. 24, 1952 
RESIDENT AGENT CORP.SERVICE CO. 12-14-50 /s/ Serer of 
i tate 


a 
Date of Incorporation December lh, 1950 
State Nature of Cerporation’s Business Importers 
If Company is a Regulated Investment Company as defined by 
Section 170 of the Act of Congress commonly called "The 


Revenue Act of 1942", see Instruction No. 3 
State Name of Agent Upon Whom Service of Process May Be Had 


Corporation Service Company 
tate Location of Principal Office in Delaware 


Street and Number 900 Market Street 
County of New Castle ost ice Wilmington 


State Principal place of Business Outside of Delaware 
Washington, D.C. 

State Appointed Date of Next Annual Meeting of Stockholders 

to Elect Bfrectors 2d Wed. in June 

Directors Address Term ires 
Bolling R. Powell, Jr. Vienna, Va. June 195 
Josiah A. Spaulding Washington, D. C. June 11, 1953 
Mary S. Powell Vienna, Va. * 


8. Officers Address Term Expires 
President Bolling R. Powell, Jr. Vienna, Va. une 11, 1% 
n 


Vice-President Josiah A. Spaulding Washington, D.C. 
Secretary Mary Spaulding Powell Vienna, Va. " 
Treasurer Bolling R. Powell, dr. Ge us 


9. Capital Status 
Authorized Shares Issued Shares 
Autnorizeda oheares <Ssue0 Te 


Number of Number of Number of lumber of 
Par Value Par Value No Par Value Par Value Par Value No Par 
Shares Per Share Shares Shares Per Share Value Shares 
Common 10, 5 

Total 10,000 10,000 


10. Total Gross Assets (including good will as shown by books), as 
of Deew-32, 1952 60.00 (See instructions No. 6 and & - 
Affidavit B required 

1l. If authorized capital stock has been changed during calendar 
year 1952, attach statement for each change, in form similar 
to items 9 and 10 above, giving date of change, number of 
authorized and issued shares (and the Total Gross Assets prior 
to each:change, if tax assessment on Total Gross Assets is 
desired) in order that Secretary of State may pro-rate tax. 


Le 
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CERTIFICATE REQUIRED IN ALL CASES | 
On this 17th day of December, 1952, I do hereby certify as 
President of the Corporation that the foregoing statement is 
true and correct according to my best knowledge and belief. 
/s/ Bolling R. Powell, Jr. 
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Filing Fee $5.00 STATE OF DELAWARE 
AMENDED 1952 ANNUAL REPORT - DELAWARE CORPORATION 
This report properly executed must be filed with the Secretary 
of State on or before January 6, 1953. File one duplicate with 
your resident agent; retain other for your record. For guidance 
in preparing this form, see Instructions. 
VAM FERRO, INC. 1433-23 Received & Filed 
ADDRESS ; Feb. 18 1953 
RESIDENT AGENT CORP.SERVICE CO. 12-14-50 /s/ Sectoral of 
: tate 
I. Date of Incorporation December Lk, 1950 
State Nature of Corporation's Business Importers 
If Company is a Regulated Investment Company as defined by 
Section 170 of the Act of Congress commonly called "The 
Revenue Act of 1942", see Instruction No. 3 
State Name of Agent Upon Whom Service of Process May Be Made 


Corporation Service Company 

State Location of Principal Office in Delaware 

Street and Number 300 Market Street 

County of New Castle ost Office Wilmington 
State Principal place of Business Outside of Delaware 


Washington. oC. 
tate Appointed Date of Next Annual Meeting of Stockholders 
to Elect Directors 2d Wed. in June 


Directors ddress Term ppires 
Bolling R. Powell, Jr. Vienna, Va. une il, 953 


Josiah A. Spaulding Washington, D.C. 
Mary S. Powell Vienna, Va. bi 


Officers Address Term fapires 
President Bolling R. Powell, Jr. Vienna, Va. une 11, 1953 
Lil 


Vice-President Josiah A. Spaulding Washington, D.C. 
Secretary Mary Spaulding Powell Vienna, Va. " 
Treasurer Bolling R. Powell, Jr. be ve 


9. Capital Status = y> ED 
Authorized Shares AM ssued Shares 

Number of Number of Number of Number of 
Par Value Par Value No Par Value Par Value Par Value No Par 
Shares Per Share Shares Shares Per Share Value Shares 

ommon 10,000 10, 000 
Total 10,000 xuiowed 10,000 

ave 


eR 

10. Total Gross Assets (incidifrag good will as shown by books), as 
of » 1952 (See instructions 
No. © and © — Affidavit B required 

ll. If authorized capital stock has been changed during calendar 
year 1952, attach statement for each change, in form similar 
to items 9 and 10 above, giving date of change, number of 
authorized and issued shares (and the Total Gross Assets prior 
to each change, if tax assessment on Total Gross Assets is 
desired) in order that Secretary of State may pro-rate the 
tax. 
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CERTIFICATE REQUIRED IN ALL CASES 
A. 
On this 4th day of February, 1953, I do hereby certify as 
President of the FERRO, INC. that the foregoing statement is 
true and correct according to my best knowledge and belief. 
‘/s/ Bolling R. Powell, Jr. 


C. AFFIDAVIT OF INACTIVITY TO SUPPORT CLAIM FOR ASSESSMENT 
AT HALF RATE 


City of Washington 
District of Columbia ss. 


Bolling R. Powell, Jr. and Mary S. Powell being first duly 
sworn, depost and say that they are the President and Secretary 
of Ferro, Inc., a corporation duly organized and existing under 
and by virtue of the laws of the State of Delaware; that said 
corporation is not considered as having been engaged in any of 
the business activities for which it was granted a Certificate 
of Incorporation from January 1952 to date, as shown by! the 
following pertinent facts: 

Company's offices being maintained in offices of attorney, 

who is attempting to liquidate the corporation by collecting 

certain claims possessed by it. The corporation has made 
no sales during this period. 


and that this affidavit is made for the purpose of securitg a 
reduction in the amount of Franchise Tax assessable against said 
coxporeson for the entire year of 1952 during which it was 
nactive. 


/s/ Bolling R. Powell, Jr. 
/s/ Mary Spaulding Powell 


en and sworn to before me this 9th day of February, A.D., 


/s/ Thelma N. Dawson 
My commission expires April 15, 1954. Notary Public 
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Plaintiffs Exhibit 22 


Plaintiti®s Sxcnioit ss 
Filing Fee $5.00 | STATE OF DELAWARE 
1953 ANNUAL REPORT - DELAWARE CORPORATION 
This report properly executed must be filed with the Secretary 
of State on or before January 5, 1954. File one duplicate with 
your resident agent; retain other for your record. For guidance 
in preparing this form, see Instructions 232 
> ° a 
ADDRESS 
RESIDENT AGENT CORP.SERVICE CO. 12-14-50 /s/ Secretary of 
State 
I. Date of incorporation December 1k, 1950 
2. State Nature of Corporation’s Business 
2a. If Company is a Regulated Investment Company as defined by 
Section 170 of the Act of Congress commonly called "The 
Revenue Act of 1942", see Instruction No. 3 
3. State Name of Agent Upon Whom Service of Process May be Made 


Corporation Service Company 
State Location of Principal Office in Delaware 


Street and Number 900 Market Street 

County of New Castle ost Office Wilmington 

State Principal place of Business Outside of Delaware 

State Appointed Date of Next Annual Meeting of Stockholders . 
to Elect Directors 2nd Wed. in Jun 


Directors Address Term Expires 4 
Bolling R. Powell Jr. Vienna, Va. June ll, 1954 § 
Josiah A. Spaulding Washington, D.C. " 
Mary S. Powell Vienna, Va. n 


8. Officers Address Term Expires 
President Bolling R. Powell, Jr. Vienna, Va. June li, 1954 } 
Vice-President Josiah A. Spaulding Washington, D.C. * 
Secretary Mary Spaulding Powell Vienna, Va. at 
Treasurer Bolling R. Powell, Jr. Wy \u 


Capital Status 
Tssued Shares 


Per Share Shares 
10, ; 
qf _.. 10,000 10,000 | 
uF Lat OWED ’ ’ 
10. secede besets, (including good will as shown by books), as of 4 
Dec. rn 
tions 


1953 0.00 plus unliquidated claims. (See instruc- 
- 6 3 ie Affidavit B required) 


ll. If authorized capital stock has been changed during calendar 
year 1953, attach statement for each change, in form similar 
to items 9 and 10 above, giving date of change, number of 
authorized and issued shares (and the Total Gross Assets prior 
to each change, if tax assessment on Total Gross Assets is 
desired) in order that Secretary of State may pro-rate the tax. 


MJ 
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A. CERTIFICATE REQUIRED IN ALL CASES 

ON this 19th day of March, 1954, I do hereby certify as President 

of the Corporation of Ferro, Inc., that the foregoing statement 

is true and correct according to my best knowledge and velief. 
/s/ Bolling R. Powell, Jr. 


B. AFFIDAVIT REQUIRED WHEN ASSETS REPORTED IN ITEM NO. 10 
District of Columbia, ss? 

I, Bolling R. Powell, Jr., President of Ferro, Inc. pein’ Tirst 
duly sworn, depose and say that the statement ef-the Total gross 
Assets including good will as valued_in thé books of accounts-of 
said corporation as stated in thts report, is true and ¢ofiplete 
to the best of my knowledge and belief. Se 


- 


= 
- 
_ 
- 


-@* 


Subscribed and_syorn“to before me this 19th day of March, A.D. 1954. 


/s/ Thelma N. Dawson © 
Notary Public 


C. AFFIDAVIT OF INACTIVITY TO SUPPORT CLAIM FOR ASSESSMENT AT 
HALF RATE 


District of Columbia, ss: 


Bolling R. Powell, Jr., and Mary S. Powell, being first! duly sworn, 
depose and say that they are the President and Secretary of Ferro, 
Inc., a corporation duly organized and existing under and by virtue 
of the laws of the State of Delaware; that said corporation is not 
considered as having been engaged in any of the business activities 
fer which it was granted a Certificate of Incorporation; from 
ener 1, 1953 to Dec. 31, 1953 as shown by the following pertinent 
actss 

This corporation did not carry on any of the business for 

which it was created but devoted its entire efforts| to 

the liquidation of its affairs, and in particular the 

final settlement of its unliquidated claim against John 

Thompson Beacon Windows, Ltd. 
and that this affidavit is made for the purpose of securing a 
reduction in the amount of Franchise Tax assessable against said 
corporation for the entire year of 1953 during which it was 


inactive. 
/s/ Bolling R- Powell, Jr. 
s/ Mary S. Powell 
Subscribed and sworn to before me this 19th day of March A.D. 195k. 
/s/ Thelma N. Dawson 
My commission expires Notary Public 
April 15, 19 


Defendantst Exhibit 30 
November 9, 1953 


Mr. G. P. A. Thompson 
John Thompson Beacon Windows, Ltd. 
Wolverhampton, England 


Dear Pats 


We have concluded an agreement with Dewey Bros., Inc. 
for the purchase of the inventory stock of Beacon windows held 
by Ferro, Inc. 


We are commencing deliveries under this agreement imme- 
diately but final settlement will not be had until your new 
order from Dewey Bros. is delivered to them. 


The highest sales price we could negotiate with Dewey 
Bros. for the inventory was $17,000 due to the imperfections 
in manufacture to American Sone have been previously 


pointed out. Dewey Bros. was not willing to pay any part of 
this in advance, so it is necessary for Ferro to arrange the 
financing of duty and storage charges due on this inventory. 
As soon as this transaction has been completed and final 
payment received from Dewey Bros., we will negotiate a final 
settlement with you in the matter. 


Very truly yours, 


Bolling R. Powell, Jr. 
President 


cC: M H. K. Metcalf 
John Thompson, Ltd. 
441 Lexington Avenue 
New York 17, N. Y. 


Defendantst Exhibit 44 


March 29, 1954 


Mr. G. P. A. Thompson 
John Thompson Beacon Windows, Ltd. 
Wolverhampton, England 


Dear Pats 
Enclosed please find an accounting showing the loss 
sustained by Ferro, Inc. in connection with the purchase 
and sale of the 1,,000 Beacon windows and accessories, 
together with a suggested :compromise settlement which, of 
course, is made strictly by way of compromise and without 
prejudice to any of Ferro's rights. 


With best wishes and regards, I remain 


Sincerely, 


Bolling R. Powell, Jr. 


Defendants'* Exhibit 45 


Ferrots Costs’ 


Purchase price of windows and accessories from John Thompson 


Beacon Windows, Ltd. 


950 windows and fins purchased under 
Contract No. 207 $ 6,620.04 


1000 windows and fins purchased under 
Contract No. 211 6,896.24 


2050 windows and fins purchased under 


Contract No. 213 13. 980-10 
$27, ef 


Less shortage of 20 Type 2524 
at $7.81 


spe 
$27, 05 
Less charges paid on trans-shipping 


p 
first order from New York to Baltimore 232.60 


Purchase price of channels & keepers 
from Letty Hdw.s 


1800 channels & keepers 


Customs entry charges on 950 windows 

in Order No. 207 $ 388.35 
Customs entry charges on 1000 windows 

in Order No. 211 940.30 
Customs entry charges on 2050 windows 

in Order No. 213 1,891.20 


Storage charges from May 1, 1952, the date 
of delivery specified: 


Rukert Marine Terminals for storage of 

windows under Order No. 207 645.30 
B & O Warehouse for storage of windows 

under Order No. 211 316.17 
B & O Warehouse for storage of windows 

under Order 213 1,438.22 


$27,107.94 


aa 
5 ° 


soit 


Defendants’? Exhibit L6 


Brought forward : $33,461.48 


General and Administrative expenses directly 
attributable to this transaction 2409370 
9LDD6 


Sales price of windows to Dewey Bros. $17,000.00 
Less credit for missing windows 91.18 16,908.82 


Direct out-of-pocket loss | $19 5246.36 


LOSS OF PROFIT that would have been realized 
had windows been delivered on time and up 
to standards 


Costs: | 
Purchase price $27,341.94 
Duty 19.8! 


7 
General and Administrative at 5% 0% 
Sales Prices 


950 windows in Order No. 207 $11,336.00 
1000 windows in Order No. 211 12 


2050 windows in Order No. 213 2 2800.00 

7 po. 

Less Costs Di 8 

Ly 5 
Total Lost Profit $14,615.12 
TOTAL DAMAGE $33,861.48 

ADJUSTMENT: | 
Total purchase price from Thompson | 27,341.94 
Less payment 7 6,620.04 
Balance | 20,721.90 
Less direct out-of-pocket loss | 19,246.36 
Balance 1,875.54 

Deduct balance from Lost Profit 1,615.12 


3 5139-5 


> DA 


NET LOSS to Ferro 
Settlement by return of payment 


Ferro's Loss as suggested compromise without 
prejudice to rights to entire loss of $33,861.48 «$6,519.54 


Defendants’ Exhibit 47 
13th April 1954 


Bolling R. Powell Esq., Jr. 
Messrs. Ferro Inc. 

1741, K. Street, N.W. 
Washington 6, D.C. 


Dear Bo, 


Thank you for your letter of the 29th March, together 
with which you enclose the accounting showing your assessment 
of the position of Ferro Inc., as a result of the purchase 
and sale of 4,000 Beacon Windows. 


I shall be writing you again shortly letting you know 
our comments on your accounting, and our own suggestions as 
to how a settlement should, in our opinion, be made. 


Yours sincerely, 


/s/ Pat Thompson 


G.P.A. Thompson 


Defendants’ Exhibit 48 
10th September 1954., 


B.R.Powell Esq., 

Messrs.Ferro Inc., 
1741 K.Street ,N.W. 
Washington 6, D.C. 


Dear Bo, 


Since receiving your letter of March 29th last, enclosing 
your accounting of the Window Stock ordered from us, I have been 
through this on several gccasions. I had a copy of your account- 
ing sent to Mr. Metcalf of our New York Office, and it was 
suggested to me in consequence that we should submit to you a 
detailed accounting, drawn up by our Secretary, showing the 
amount we have outstanding on this business, plus the overdraft 
interest charges incurred by us. 


I was against this suggestion, since I felt that if we 
prepared a detailed accounting, the whole matter might’ take on 
a legalistic approach, which was one I was anxious to avoid 
until you had received this letter. 


I would like you to understand, Bo, that your attitude 
has placed me in an extremely awkward position. Orders Nos. 211 
and 213 were supplied to you over two years ago, and no payment 
has so far been received by our Company. At the time of accept- 
ing these two orders, it was suggested by you that we should 
give some considerable crediti, and this was proposed by me at a 
Directorst Meeting in Wolverhampton, and accepted by the other 
Directors. I have maintained all along that you were not going 
to let us down, and I have various statements in some of your 
letters confirming this point. 


There is one point, however, that I must take exception 
to without further delay. You have included in your accounting 
Order No. 207. This has been paid for and in connection with 
it we have no outstanding claim against Ferro. It is in no way 
eeeee therefore, with any accounting on orders No. 211 and 


I fully realise the difficulties which you have had, first 
with Arne Rock, and his approach to the West Brick Co., and also 
the bankruptcy of your West Virginia agents, and I feel that our 
company has been fully sympathetic towards you in this respect. 


continued ...-. 


Defendants? Exhibit 49 
B. R. Powell, Esq:, 10th September 1954., 


You also realise that Mr. Metcalf, Mr. Tabner and the letters. 
exchanged between our company and Dewey Bros., have materially 
assisted you in disposing of your stock to Dewey Bros. I 
believe that the stock was transferred to North Carolina 
between December 1953 and February 1954, and I understand 
that Dewey Bros., have paid you, as arranged between yourself 
and that company.’ I certainly assumed that as soon as you 
had received payment from Dewey Bros., you would in turn 
fulfill your financial obligation to our company. I still 
very much hope that this will happen. 


Whilst I personally am very much against entering into 
any legal proceedings against your company, as this letter 
will indicate, I feel that it is not unfair to call on you to 
make payment as suggested in my letter of March 27th 1953, in 
which I offered you a 25% reduction against the original in- 
voice price. As both of us must be aware, legal proceedings 
are usually distressing and expensive to both parties, and 
quite out of line with our previous dealings. I do hope, 
therefore, that some settlement may be effected along the 
lines suggested above. If this is not done, our Board of 
eee may very well feel that legal proceedings ought to 

e taken. 


I feel that the principle involved is very simple, but 
very important, namely, that we supplied you with goods, which 
were difficult at one time to sell, in consequence of which we 
offered you a reduction in price; these were then sold and you 
received the money. After two and a half years, we are asking 
that you should pay us the reduced invoice price, which I 
think is a very reasonable request. 


You will understand, of course, that this letter is 
written without prejudice, and solely in an endeavour to 
close our relationship on a friendly basis. 


Yours sincerely, 


/s/ Pat Thompson 


G.P.A. Thompson 


Defendants* Exhibit 51 
Mr. G. P. A. Thompson 11-2-54 


each keeper; window openings made too large for properly 
fitting standard American screens and storm windows; hinges 
much too stiff for satisfactory operation of windows | with 
standard American roto-operators); welding of the windows 

was not up to American standards as shown by excessive amount 
of weld splatters on frames and painting was also sub-standard 
as shown by the large number of paint runs on the window 
frames, these two factors resulting in the windows having a 
rough and substandard appearance when compared with the 
smoothly finished first line American windows. 


Because of these defaults in delivery and manufactur- 
ing specifications, the best price obtainable in the American 
market was $17,000, and the carrying costs were greatly multi- 
plied, resulting in a very substantial loss being sustained 
by Ferro, Inc., as shown by the accounting previously supplied, 


Notwithstanding these disappointments on our part we 
were very gratified in being able to interest Dewey Bros. in 
becoming your American distributor and in placing a large 
initial order with you. We hoped that your company would 
profit by the mistakes: it had made in its dealings with Ferro, 
Inc. and be able to make timely deliveries of standard specifi- 
cation windows to that firm. We asked no compensation for this 
service. 

| 

Under all the circumstances, Ferro, Inc. has submitted a 

very fair and reasonable compromise offer to your company 


With very best personal regards to you, I am | 


Yours sincerely, 


Bolling R. Powell, Jr. 
President 


Defendants’ Exhibit 50 


November 2, 1954 


Mr. G. P. A. Thompson 
John Thompson Beacon Windows, Ltd. 
Wolverhampton, England 


Dear Pats 


Your letter of September 10 should have been answered 
before now, but our company wished to carefully reappraise 
the facts in this situation before answering. We believe 
that on the basis of the facts Ferro, Inc. has made your 
company a very fair compromise proposal. 


The exchange of correspondence and cables and the 
amendment of the third contract (Ferro 213) clearly show 
that subsequent to the failure of the West Virginia purchaser 
the 4.000 windows encompassed in contracts 207, 211 and 213 
were understood by both companies to comprise the balanced 
inventory. The interconnection of the three contracts is, 
therefore, very definite and it was for that reason that our 
accounting covered all three. 


This balanced inventory of 4000 windows were to be 
delivered CKF Baltimore by May 1, 1952, at the latest, and 
it was expressly stated in the contract that "time is of the 
essence." There were good reasons for this condition from 
Ferro, Inc.'s position in connection with reselling the in- 
ventory here. John Thompson Beacon Windows Ltd. defaulted 
on this very important condition. The final shipment of the 
inventory did not arrive until August, 1952, and Ferro, Inc. 
promptly put your company on notice that because of this 
delayed delivery it was not obligated under the contracts. 
Timely deliveries was one of the most important factors in 
the success or failure of the handling of Beacon windows in 
America. This substantial delay in deliveries made the whole 
arrangement unworkable and destroyed the confidence of all 
those working on the matter. 


In addition, it later developed (after some of the crates 
had been opened and the windows inspected) that the windows had 
not been manufactured to the applicable American standards 
specified, in that, among other things, standard American hard- 
ware and accessories did not properly fit and operate the 
windows (locking handle keepers fouled window openings, making 
it impossible to close the window without reducing the size of 


Defendants’ Exhibit 51 
Mr. G. P. A. Thompson 11-2-54 


each keeper; window openings made too large for properly 
fitting standard American screens and storm windows; hinges 
much too stiff for satisfactory operation of windows with 
standard American roto-operators); welding of the windows 
an standards as shown by excessive amount 
lso sub-standard 


rough 
smoothly finished f 


Because of these defaults in delivery and manufactur- 
ing specifications, the best price obtainable in the American 
market was $17,000, and the carrying costs were greatly multi- 
plied, resulting in a very substantial loss being sustained 
by Ferro, Ince, as shown by the accounting previously supplied, 


Notwithstanding these disappointments on our part we 
were very gratified in being able to interest Dewey Bros. in 
becoming your American distributor and in placing a large 
initial order with you. We hoped that your company would 
profit by the mistakes -it had made in its dealings with Ferro, 
Inc. and be able to make timely deliveries of standard specifi- 
cation windows to that firm. We asked no compensation for this 
service. 


Under all the circumstances, Ferro, Inc. has submitted a 
very fair and reasonable compromise offer to your company. 


With very best personal regards to you, I am 


Yours sincerely, 


Bolling R. Powell, Jr. 
President 


